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FOREWORD 


THIS ISSUE COMPLETES the symposium on “Administration of De- 
cedents’ Estates” which began in the fall number of the Law Forum. The 
preceding issue contained articles on “Problems Preliminary to Administra- 
tion,” “Opening the Estate,” “Renunciation of a Will by the Surviving 
Spouse,” “Will Contests,” and “Administrative Duties of the Personal Repre- 
sentative.” The ever-present interest in this field of probate and administra- 
tion of estates has been amply proved by the number of new subscriptions 
and individual orders that have been received since the publication of the 
first half of the symposium. While the spring, 1952 issue will leave estate 
problems far behind as the contributors delve into many facets of Illinois 
appellate practice, the Law Forum will undoubtedly return at some future 
date to the further consideration of this popular field of the law. 


Any lawyer whose practice consists of a sizable proportion of estate 
work will be quick to recognize that one of the more troublesome aspects of 
administration arises when the decedent had been a member of a partnership. 
In addition to all of the usual steps, the personal representative and his attor- 
ney must face numerous intricate decisions in regard to the partnership. The 


. first article in this issue, “Problems Peculiar to Administration of Partnership 


Assets” is a careful discussion of this segment of probate work. The author 
approaches the subject from the point of view of the alternatives open to 
the personal representative: liquidation, sale, continuance, or incorporation. 
One section of the article covers the interesting cases where the partners are 
members of tlie stock exchange and thus subject to the rules and regulations 
of the exchange as well as to the law of partnerships. The writer closes with 
a discussion of the partnership agreement itself and its bearing on the ad- 
ministration of the estate. 


The whole purpose of administration is bound up in the furnishing of 
an orderly and efficient disposition of the property and financial affairs of 
the decedent. At the very heart of this process is the determination of the 
debts owed by the decedent and the payment of those obligations. “Ascer- 
tainment and Payment of Claims” fits into the symposium at this point and 
provides a thorough discussion of the legal principles governing this phase 
of administration. The article is concerned with each point, from the 
jurisdiction of the court that hears the claim through the practice and pro- 
cedure involved in making the determination, the classification and priority 
of claims, rights of appeal, to the possible liability of heirs or devisees for 
the debts of the decedent. The largest single section of the article deals 
with types of claims and each of some nine categories is fully discussed. 


The Law Forum has already paid its respects to the great god TAXES 
as they affect the estate planning picture.’ A symposium on administration, 


* [1949] Law Forum, Spring. 








however, would be wholly inadequate if it did not include an article on 
“Tax Problems Involved in Administration.” If the estate is of any size, the 
personal representative may be doing almost as much of his work for the 
Collector as he is for the estate itself. The filing of documents and the mak- 
ing of returns begin early in the administration and continue to the final 
discharge. The lawyer needs a guide through this maze and the third article 
in this issue is designed to meet that need. The author takes up, in turn, the 
filing of notices, the personal liability of the executor, income tax returns, 
the federal estate tax return, the gift tax return, the procedure on deficien- 
cies, and ends with a discussion of the Illinois inheritance tax. 


The fourth article concerns the “Distribution and Closing of the 
Estate.” It encompasses the various problems that must be faced prior to the 
final discharge of the personal representative. The symposium closes with 
a table of “Steps i in the Administration of an Estate.” This table is highly 
practical and is intended as a reminder of the various steps which have been 
discussed in detail in the individual articles of the fall and winter issues. 
Telephone numbers, addresses, and even fees of the court are included where 
at all feasible. 


The Law Forum has now completed three volumes since its inception 
in 1949. On page (k) there appears a list of the symposia which have been 
published to date. It will be noted that most issues of the first two volumes 
are now out of print although copies are still available for the third volume. 
This exhaustion of copies is evidence that the publication has been even more 
successful than the College of Law had anticipated. It also indicates the 
desirability of keeping your subscription in good standing since single issues 
will probably remain difficult to obtain. 


One subscriber, in cancelling his subscription, stated that the periodical 
was excellent, but that he just didn’t have time to read all of the valuable 
material contained in each issue. The obvious response would seem to be 
that the Law Forum is a reference work as well as a magazine of current 
interest and the symposium style is designed to make the volume practically 
self-indexing so that the discussion in a given field can be quickly isolated. 
The last issue of each volume contains a general index * for that volume and 
for binding purposes this index can be removed and inserted at the front 
of the bound volume. In addition, at the close of the first five volumes, and 
each succeeding five volumes, a comprehensive index will be printed which 
will make all of the preceding material readily accessible. 


We hope that many of you are having your Law Forums bound and 
that all of you are keeping the back issues in a convenient place where they 
can be of the most service to the profession. 


Joun E. Cripset 
Editor, Law Forum 


* For the index to the 1951 volume see pages (a) through (i) at the end of this issue. 
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PROBLEMS IN. ADMINISTRATION 
OF PARTNERSHIP ASSETS 


BY THOMAS S. EDMONDS * 


THE EXECUTOR OR ADMINISTRATOR of a decedent’s estate having 
a partnership interest is necessarily confronted with the following alterna- 
tives: liquidation, sale, continuance, or incorporation. 

The choice among these alternatives may be determined or limited by 
the Probate Act,’ the Uniform Partnership Act,? the provisions of the 
decedent’s will, if applicable, and the partnership agreement. 

For convenience, and because he is so designated in the Uniform Part- 
nership Act,* the executor or administrator is hereinafter referred to as the 
legal representative. 


LIQUIDATION OF PARTNERSHIP 


If no other alternative is presented, the partnership must be wound up, 
for it is clear that the death of a partner dissolves the partnership * and it is 
equally clear that unless the parties in interest otherwise agree, liquidation 
is obligatory. ° ' 

Notice of Dissolution 

The first act of the legal representative may be the giving of notice of 
dissolution. The partnership relationship is one of agency,° which for most 
purposes terminates with dissolution. Consequently at common law, rights 
of contribution for liabilities subsequently incurred by a partner were, unless 
incident to liquidation, terminated by his co-partner’s death. ? 

However, Section 34 of the Uniform Partnership Act ® alters this rule 
to the extent necessary for the protection of a partner who has had neither 


* THOMAS S. EDMONDS. B.A. 1922, Harvard University; J.D. 1925, 
University of Chicago; member of firm of Gordon, Buckley & Edmonds, 
Chicago, Illinois; Vice-Chairman and Director of Probate Division 
American Bar Association’s Section of Real Property, Probate and 
Trust Law; author of sundry articles on professional subjects. 


*Iut. Rev. Srat., c. 3, § 340 (1951). 
*Id., c. 106%, § 1. 
"Id. § 37. 


"Crane, Law oF PARTNERSHIP 365 (1938). 
*Iny. Rev. Srat., c. 106%, § 34 (1951). 
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knowledge nor notice of the decedent’s death. If, therefore, the surviving 
partner is so situated that he may not learn promptly of his colleague’s 
death, it is the legal representative’s duty to notify him without delay. 


At common law the legal representative need not give notice to third 
persons in order to protect the estate’s interest.® Such persons were 
charged with notice of the decedent’s death and the consequent inability 
of a partner to bind the firm. 


This rule has been altered by Section 35 of the Uniform Partnership 
Act. ’° In the case of persons who have extended credit prior to dissolution, 
actual notice is required; otherwise the partnership is bound. Persons who 
have not extended credit but who have known of the partnership prior to 
dissolution are bound by the publication notice made in accordance with 
the provisions of the section. This notice is required to be published in a 
newspaper of general circulation in the place (or in each place if more than 
one) where the partnership business was regularly carried on. 


If, therefore, the interest of the decedent in the partnership is to be 
protected against subsequent liabilities, it is necessary for the legal repre- 
sentative to see that actual notice is given all persons who have previously 
extended credit to the partnership and in order to bind other persons to 
provide for the giving of statutory notice by newspaper advertisement. 


Unlike the giving of notice to the surviving partners, notification of 
dissolution to third persons may be prejudicial to the legal representative's 
relations with the surviving partners. If the latter are considering continua- 
tion of the business as a going concern through the purchase of the decedent’s 
interest either by them or by persons who are negotiating with them, notice 
of dissolution may be harmful. In such cases the legal representative should 
consider not only the extent of possible liabilities but also the advantages of a 
sale of the decedent’s interest. If the surviving partners enter into unauthor- 
ized transactions not necessary for liquidation, the legal representative will 
have a reasonable time to object and to cause any losses to be charged to 
the partnership interests of the surviving partners. He will therefore, on 
occasion, be justified in taking a calculated risk by permitting delay in 
giving notice of dissolution. 


Appraisal and Inventory of Partnership Assets 


The Illinois Probate Act requires the surviving partner to file in the 
probate court within sixty days of the decedent’s death, a verified inventory 
of partnership assets with a statement of value as shown by the partnership 
books; also an itemization of liabilities. It also requires filing by the surviv- 
ing partner of an appraisement of partnership chattels which are to be 
appraised in the same manner as goods and chattels of a decedent’s estate. ™ 


* Marlett v. Jackman, 3 Allen 287, 290 (Mass. 1861). 
* Tut. Rev. Stat., c. 106%, § 35 (1951). 
"Id. c. 3, § 340. 
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Appraisement of partnership chattels, however, should not be ignored 
by the legal representative. If the chattels are numerous and may be sold or 
consumed, failure to act promptly may make subsequent valuations in- 
accurate. Notwithstanding the duty of the surviving partner, the legal 
representative is responsible for the valuation of the decedent’s interest for 
federal estate tax purposes. In case of controversies with the surviving 
partner, an accurate appraisement and inventory may be indispensable. If, 
therefore, the legal representative anticipates difficulties, either with the 
taxing authorities or the surviving partners, he should consider the appraise- 
ment of chattels by a professional appraiser and audit of the partnership 
books by a qualified accountant. 

Frequently the expense to the decedent’s estate of appraisement and 
audit will not be justified. In some instances it will be possible to induce the 
surviving partner to authorize it as an expense of the partnership. In other 
instances the expenditure may be occasioned solely for purposes of federal 
estate taxes so that the surviving partner will be justified in refusing assent. 
If this be the case or if controversies with the surviving partner are antici- 
pated, the legal representative, after obtaining leave of court, should incur 
the expense on behalf of the estate. 


Income Taxes 


At an early stage in the administration of the estate the legal representa- 
tive should consider federal income taxes. Few taxpayers estimate their taxes 
in the light of their possible death. Consequently, since the advent of “pay- 
as-you-go taxation,” the legal representative frequently finds it necessary 
to claim refund of taxes because of overpayment. This is particularly true 
when the decedent dies a substantial time prior to the end of the taxable 
year. 

The legal representative must determine whether the decedent’s share 
of partnership income earned before death is to be included in the prior-to- 
death or the subsequent-to-death return. To ascertain this, a careful 
examination of recent tax decisions is necessary. In general, it has been 
held that if, under the partnership agreement, the partnership is not termi- 
nated by the death of a partner until the completion of its taxable year and 
the decedent’s interest in the firm remains at risk until the end of that year, 
none of the income earned between the beginning of its current year and 
the date of death is includible in the prior-to-death return but the decedent’s 
share must be returned as part of the estate’s income. ’? If, on the other 


“Girard Trust Co. v. United States, 182 F.2d 921, 923 (3d Cir. 1950); Estate of 
Samuel Mnookin, 12 T.C. 744, 752 (1949); in Estate of Isidore Waldman, 15 T.C. 596 
(1950) where the Executor elected to continue as a partner pursuant to an option 
granted in the partnership ——- the income was held not includible in the prior- 
to-death return; in Mary D. Walsh, 7 T.C. 205, 207 (1946) where the partnership agree- 
ment made no provision for continuation after death with the apparent result that the 
estate’s prior-to-death return should include partnership income to date of death, it was 
held that insofar as the surviving partners are concerned the death of a partner of itself 

does not cut short the taxable year of the partnership. 
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hand, the partnership agreement makes no provision for continuation until 
the end of the current year, the income earned before death would be 
properly included in the prior-to-death return. Obviously, in order that the 
income be excluded from the prior-to-death return, there must be an actual 
continuation of the business. While it would seem that this of itself should 
be sufficient, at the present time it is necessary in addition that the partner- 
ship agreement provide for the continuation. 


Mechanics of Liquidation 


In considering the mechanics of liquidation, it is necessary to bear in 
mind the effect of dissolution. Dissolution designates the point in time when 
the partners cease to carry on the business together. It should not be con- 
fused with termination, which is the point in time when all partnership 
affairs are wound up, that is to say, settled after dissolution. ** 


By statute, the surviving partner is expressly granted the right to con- 
tinue in possession of the partnership estate, pay its debts, and settle its 
business. In exercising this right, however, the surviving partner is re- 
quired to account to the legal representative and pay over such balances as 
may from time to time be payable to the legal representative, and the 
probate court is expressly granted the right to require the surviving partner 
to account to the court whenever it appears necessary. ** Provision is made 
for the court to require security when the surviving partner commits waste 
or it otherwise appears for the best interest of the decedent’s estate. *° 

If the surviving partner fails to file the required inventory, list of liabili- 
ties, or appraisal, or if it appears proper that the surviving partner account 
to the court or file a bond, the court is authorized to issue a citation requiring 
the surviving partner to appear and show cause why he has failed to perform 
the required act. And if he further fails to perform, the court is authorized 
to commit him to jail until he complies with the order of court. 


Provision is made for the appointment of a receiver if the surviving 
partner fails to file a bond after being ordered to do so by the court, in 
which case the costs and expenses of the proceedings may be taxed to the 
partnership estate, the estate of the decedent, the surviving partner per- 
sonally, or partly to the various parties. ** The power of the probate court 
to appoint a receiver is expressly limited to instances in which the surviving 
partner has failed to file a bond after being ordered to do so. In this connec- 
tion it will be noted that the remedies of the Probate Act are cumulative and 
confirmatory of rights previously recognized by equity.*’ Consequently 
the appointment of a receiver for other reasons must be made in a court of 
equity and not in the probate court. 


7 U.L.A. § 29 (1949). 

“Tuy. Rev. Srat., c. 3, § 341 (1951). 

Id. § 342. 

* Id. § 343. 

* Nelson v. Hayner et al., 66 Ill. 487, 492 (1873). 
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‘ On the death of a partner the surviving partner takes title to the real 

and personal property of the firm for the purpose of liquidation. ** While 
he is entitled to the exclusive possession of all partnership assets, his posses- 
sion imposes a duty on him to pay partnership debts therefrom and settle 
the business. *° Although the possessory rights of the surviving partner 
ordinarily apply to causes of action such as the right of action on a promis- 
sory note even though at the partner’s death the note, for convenience, was 
held in his and the other partner’s individual names, certain causes of action 
such as an action for damages on account of the wrongful issuance of a 
temporary injunction, *° do not survive. 


While the surviving partner is in the broad sense trustee of partnership 
property in order to wind up the business affairs and has legal title for that 
purpose, the legal representative has an equitable interest in the partnership 
assets. He is, therefore, a necessary party to a suit in equity affecting the 
title to partnership real estate. ** 


Since it is indispensable to every legal contract that there be two 
contracting parties competent to act, the surviving partner is not entitled 
to sell partnership assets to himself and if he does so, the resulting contract 
is void. ?* The obvious purpose of this is to prevent fraud. While the rule 
does not apply if the partnership agreement authorizes the surviving partner 
to purchase partnership property, difficulties of self-dealing make such 
authorization ineffective unless the agreement provides the mechanics for 
the sale and purchase. 


If the partnership agreement does not authorize such a purchase, ordi- 
narily it is made through a judicial sale. ** This practice, which necessarily 
requires proceedings in a court of equity and subjects the partnership 
estate to expense, frequently results in a lower price for the assets. While it 
seems desirable to permit such a sale when authorized by the probate court, 
it is not clear that the sale is within its jurisdiction. ** Consequently it is 
important that the matter be covered by partnership agreement. 


Powers and Duties of Surviving Partner 


The surviving partner has all powers necessary to the winding up of 
the partnership business. Thus, in a mercantile business while the surviving 
partner may make small purchases of materials in order to render the 
balance of the inventory more salable, he has no right to make purchases 


Irv. Rev. Srat., c. 106%, § 37 (1951); Wharf v. Wharf, 306 Ill. 79, 86, 137 NE. 
446, 449 (1922). 

Tut. Rev. Stat., c. 106%, § 25 (1951); Bauer Grocer Co. v. McKee Shoe Co., 
87 Ill. App. 434, 436 (3d Dist. 1899). 

*Fedorchak v. Jeffers, 287 Ill. App. 457, 461, 5 N.E.2d 267, 268 (1st Dist. 1936). 

” Higgins v. Chicago Title & Trust Co., 312 Ill. 11, 25, 143 N.E. 482, 487 (1924). 

2247 Micn. L. Rev. 430, 431 (1949). 

9 LINDLEY, PARTNERSHIP 712 (10th ed. 1935). 

47 Micu. L. Rev. 430, 431 (1949). 
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for the sole purpose of continuing the business. ** He may employ legal 
counsel whenever reasonably necessary for the liquidation of the business 
and may charge the fees to the partnership assets. ** He may delay sale a 
reasonable time in order to secure a better price for the inventory. In so 
doing it has been held that if loss is occasioned by casualty he is not liable 
therefor to the decedent’s estate. ** Common prudence, however, dictates 
that he insure assets against ordinary casualties. 


A literal construction of the requirement of the Illinois Probate Act 
that the surviving partner file an inventory of partnership assets, indicates 
that no discretion is conferred on either the legal representative, surviving 
partner, or the court. It has been held that if the inventory is not filed it is 
the court’s duty to require the filing even though the legal representative 
has waived the requirement. ** If, however, the decedent’s interest vests at 
the time of his death in the surviving partner or others, there are apparently 
no partnership assets to be inventoried. On the other hand, if the decedent's 
interest does not vest automatically at the time of his death but is subject to 
a contract whereby the surviving partner is obligated to purchase his in- 
terest, inventorying of partnership assets is not thereby excused, *® although 
if the contract is carried out, there seems no useful purpose in requiring the 
inventory. 


The surviving partner and executor if empowered by the will * are 
permitted to adjust by agreement partnership affairs on any basis selected 
by them. In the absence of fraud, such adjustment is binding on each of 
them. “' In addition, if the partnership agreement makes provision as to the 
method of liquidation, the provision will be given effect. * 


If at the time of the decedent’s death the partnership is a party to an 
executory contract requiring the performance of personal services by a 
partner, or the exercise of peculiar skill, the death of the partner terminates 
the contract. ** With this exception, however, when a partnership has en- 
tered into an executory contract which remains unperformed in whole or 
in part at the death of a partner, his death does not release the partnership in 
the absence of a provision to that effect. Consequently, the existence of the 
partnership business in such a case is required to be continued by the sur- 


* Andrews v. Stinson, 254 Ill. 111, 124, 98 N.E. 222, 225 (1912); Oliver, Admr. v. 
Forrester, Exrx., 96 Ill. 315, 323 (1880). 

* Maynard v. Richards, 166 Ill. 466, 485, 46 N.E. 1138, 1144 (1897). 

* Oliver, Admr. v. Forrester, Exrx., supra note 25. 

* The People v. Sholem, 244 Ill. 502, 506, 91 N.E. 704, 705 (1910). 

* Itt. Rev. Srat., c. 3, § 340 (1951). 

“Unless the proceeding involves the determination of ownership to personal 
property, the probate court lacks jurisdiction to empower the legal representative. 

* M. & C. Creditors Corporation v. Pratt, 17 N.Y.S.2d 240, 260, aff'd, 281 N.Y. 804, 
24 N.E.2d 482 (1941). 

*® Andrews v. Stinson, 254 Ill. 111, 125, 98 N.E. 222 (1912); Normand v. Normand, 
90 N.H. 548, 551; 11 A.2d 816, 818 (1940). 

“ Hughes v. Gross, 166 Mass. 61, 65, 43 N.E. 1031, 1032 (1896). 
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viving partner until the contract has been fully executed. ** If, therefore, 
the contract is not performed, action for breach of contract may not be 
maintained against the legal representative but against the surviving partner 
individually and as the liquidating partner of the firm. ** 


Prior to the Uniform Partnership Act, the surviving partner was not 
entitled to compensation for ordinary services in winding up the firm 
business. °° Section 18(f) of the Uniform Partnership Act expressly grants 
the right to compensation for these services. ** Thus, the surviving partner 
may be entitled to compensation for two types of services, namely, ordinary 
services in winding up the business and extraordinary services. ** Accord- 
ingly it has been held that the surviving partner is entitled to special 
compensation for completing a business contract; ** also for collecting, pay- 
ing, and dividing the surplus and for spending time, skill, and labor in 
carrying on the business. *° 


While it is the duty of the surviving partner to exercise his privilege of 
winding up the business with reasonable expedition, ** he will not be charged 
with interest or be otherwise surcharged if his delay in making distribution 
is occasioned by a bona fide doubt as to the division of funds. *? Ordinarily 
he will not be charged with interest unless his delay in making payment is 
both unreasonable and vexatious. ** 


However, he has been held to be chargeable with interest if he has 
improperly used the funds, or neglected to account therefor, or if, upon the 
filing of a suit for accounting, he has placed obstacles in the way of the 
accounting by improperly inducing the court to delay hearing.** If the 
surviving partner has been guilty of a conversion or its equivalent or has 
committed actual fraud, he should be chargeable with interest. *° 


Even if he commingles funds under the mistaken belief that he is 
obliged to perform an executory contract, he is chargeable with interest 
for it is his duty to see that partnership assets are not commingled. ** While 


“ Mallin v. Schaper, 185 F.2d 1, 2 (7th Cir. 1950); National Co. v. —— 
E. Breece Lumber Co., 60 F.2d 847, 849 (10th Cir. 1932); ee v. Richards, 166 Ill. 
466, 478, 46 NE. 1138, 1148 (1897); Burkle v. Superflow Mfg. Co., 137 Conn. 488, 
78 A.2d 698, 701 (1951). 

* Consolidated Flour Mills Co. v. File Bros. Wholesale Co., 110 F.2d 926, 931 
(10th Cir. 1940). 

* Maynard v. Richards, 166 Ill. 466, 481, 46 N.E. 1138, 1142 (1897). 

"Ti. Rev. Srat., c. 106%, § 18(f) (1951). 

* Jacobson v. Wikholm, 29 Cal. 2d 24, 29; 172 P.2d 878, 879 (1946); Murdock v. 
Murdock, 300 Pa. 280, 290; 150 Atl. 599, 603 (1930). 

*® Losch v. Marcin, 251 N.Y. 402, 410, 167 N.E. 514, 516 (1929). 

“ Bracht v. Connell, 313 Pa. 397, 404, 170 Atl. 297, 300 (1933). 

“ Baker v. Wides’ Ex’r., 299 Ky. 414, 417, 185 S.W.2d 699, 701 (1945). 

“ Maynard v. Richards, 166 Ill. 466, 484, 46 N.E. 1138, 1143 (1897). 

“Devine v. Edwards, 101 Ill. 138, 142 (1881); 66 A.L.R. 41 (1930). 

“Kaplan v. Stein, 329 Ill. 253, 266, 160 N.E. 552, 558 (1928). 

“ Phillips v. Reynolds, 236 Ill. 119, 123, 86 N.E. 193, 195 (1908). 

“ Oliver, Admr. v. Forrester, Exrx., 96 Ill. 315, 325 (1880). 
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there is apparently no reported decision on the subject in Illinois, the sur- 
viving partner should be chargeable with interest if the partnership articles 
fix a time within which the business is to be settled and he unreasonably 
exceeds that designated time. 

In the absence of authorization in the partnership agreement it is the 
duty of the surviving partner not to continue the firm business without the 
consent of the legal representative except to the extent that such continuance 
is necessary to the winding up of the partnership estate. If, therefore, the 
business is continued without such authorization or agreement, the legal 
representative is entitled to receive from the surviving partner the value of 
the decendent’s share at the date of death with statutory interest thereon, 
or he may receive in lieu of interest that part of the partnership profits 
which his capital bears to the sum total of the capital of all partners. *’ 
Thus, if the partnership agreement provides that the decedent has contrib- 
uted 1/24th of the capital but that he should be entitled to 6/32ds of the 
profits, after his death his estate would be entitled to only 1/24th of the 
profits. The option granted the legal representative, however, is not 
divisible in that profits cannot be taken for one period and interest for 
another. ** When interest is allowable, it is ordinarily simple and not com- 
pound interest and is at the statutory five per cent rate. ** 


There is a paucity of reported legal precedents in Illinois on the subject 
of the unfinished business of a law partnership and particularly as to the 
powers and duties of the surviving partner in relation thereto. When the 
employment of the firm by a client is on a quantum meruit basis, this basis 
ought to be used between the legal representative and surviving partner. 
In such a case there would be divided between the estate and the surviving 
partner that proportion of the entire fee which the work done by the firm 
at the date of death bears to the entire amount of work necessary to the 
earning of the fee. 

Should a different method be used when employment is on a contingent 
fee basis? Are the services of the surviving partner in completing the work 
of such a personal nature that the estate should not participate? At the 
present time these are undecided questions in Illinois. While in many in- 
stances there would be no valid reason for a distinction, the application of a 
basis similar to quantum meruit to a contingent fee case occasionally would 
impose hardships, particularly when the surviving partner is obliged to de- 
vote his entire time to the case, and sacrifice his interests in other matters. 


In the absence of a contrary agreement in the partnership articles, good 
will is a partnership asset which should be accounted for by the surviving 


“Tu. Rev. Srat., c. 106%, § 42 (1951); Douthart v. Logan, 190 Ill. 243, 60 N.E. 
507 (1901). 

“66 A.L.R. 51 (1930). 

“ Id. at 55. 

* Babbitt v. Riddell’s Executors, 1 Grant Cas. 161, 164 (Pa. 1854). 
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- partner. °! While the courts have not been entirely consistent in defining 
the duty of the surviving partner in connection with good will, the right of 
the legal representative to an accounting therefor should be determined by 
a simple test, namely, whether or not the good will would have a fair 
marketable value if it were to be disposed of at a judicial sale. ** Following 
this test, if the good will is of no value to anyone other than the surviving 
partner, he need not account for it. While the borderline between the exer- 
cise of valid rights on the part of the surviving partner to enter business on 
his own account and his trespassing on good will of the partnership is 
difficult to delineate, it is a distinction which must be recognized. Thus, 
members of a dissolved partnership have no proprietary interest in its 
customers. °* The mere writing by the partner to firm customers that he is 
going into business for himself and soliciting their business does not render 
him liable to account therefor. ** Frequently it will be found that a partner- 
ship has no good will for which it must account. Thus, if the firm’s 
business is wholly dependent on land owned individually by a partner, the 
partnership has no good will to be valued at dissolution. ** A partnership 
business dependent solely on the professional skill of the partners has no 
good will for liquidation purposes. ** 


Difficulties as to good will have resulted in provisions in many partner- 
ship agreements to the effect that on dissolution good will is not to be 
treated as a partnership asset. The right of the partners during their lives 
to determine matters of liquidation through partnership agreements has 
been well recognized. ** Such agreements are generally beneficial in that 
they tend to vest in the surviving partner rights to good will when such 
rights are of little or no value to others. 


In weighing the advisability of such agreements there should be con- 
sidered the Illinois Inheritance Tax Act provision taxing transfers intended 
to take effect in possession or enjoyment at or after death. ** If the effect 
of the agreement is to transfer without consideration the good will to the 
surviving partner, it may be contended that a taxable transfer results to the 
extent of the value of the good will. In instances in which the surviving 
partner is a stranger of the blood to the decedent such a contention, if 
sustained, would result in a heavy inheritance tax. In such a case the sole 
exemption is $100—the tax commences at ten per cent and is at a maximum 
rate of thirty per cent above $250,100. While such an agreement should 
be treated as ordinary business transactions and not as taxable transfers, a 


* Whitman v. Jones, 322 Mass. 340, 343, 77 N.E.2d 315, 317 (1948). 

"Salter v. Condon, 236 Ill. App. 17, 34 (1st Dist. 1925). 

*® Trenbath v. Platt, 20 N.Y.S.2d 244, 249 (1940), aff'd, 34 N.Y.S.2d 526 (1942). 
* Jones v. Cadenas, 193 N.Y.S. 513 (1922). 

* Salter v. Condon, supra, note 52 at 36. 

“ Bailey v. Betti, 241 N.Y. 22, 26, 148 N.E. 776, 777 (1925). 

* Normand v. Normand, 90 N.H. 548, 551, 11 A.2d 816, 818 (1940). 

Iu. Rev. Srat., c. 120, § 375 (1951). 
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contrary result has been reached by the Appellate Division of the New 
Jersey Superior Court. °° 


Liabilities of Decedent’s Estate 


The dissolution of a partnership caused by the death of a partner does 
not of itself discharge the existing liabilities of the deceased partner’s estate. 
Consequently, the individual property of the decedent remains liable for all 
obligations of the firm incurred while he was a partner. Nevertheless, 
when, because of insolvency, assets must be marshalled, recourse to the 
individual property of the decedent is subject to the prior payment there- 
from of his separate debts.°° An apparent exception to this rule is a tort 
claim against a partnership which has been held to be on a parity with 
individual contract claims insofar as the individual property of a decedent 
is concerned. * 

The decedent's estate will be discharged from an existing partnership 
liability by an agreement to that effect between the legal representative 
and partnership creditors, which agreement may be inferred from the 
course of dealing between a creditor having knowledge of dissolution and 
the persons continuing the business. ** Frequently it is difficult for the legal 
representative to secure such agreements when the creditors are numerous 
and the business is being continued by others. In such instances, evidence 
of the course of conduct should be carefully preserved by him. Also, when 
a person taking over and continuing the business agrees to assume the obliga- 
tions of the dissolved partnership, the partners and the decedent’s estate 
will be discharged from a liability to any creditor of the partnership who, 
knowing of the agreement, consents to material alteration in the nature 
or time of payment of the obligation. ** 

The mere fact that the surviving partner makes new notes for an old 
debt in effect extending the time of payment will not release the estate of 
the deceased partner even though the legal representative did not consent. “ 
However, if the surviving partner continues the business instead of winding 
it up, a creditor, who has knowledge of the continuance, releases the estate 
of the deceased partner by agreeing that the time of payment of a partner- 
ship obligation be extended. * 

Apparently, the effect of the non-claim provisions of the Illinois Probate 
Act ** on the right of partnership creditors to file claims against the deceased 


* Minoff v. Margetts, 14 N.J. Super. 30, 81 A.2d 369, 373 (1951). 

” Inu. Rev. Srat., c. 106%, § 36 (1951). 

“In re Seybel’s Will, 207 N.Y.S. 765, 767 (1925). 

“Tut. Rev. Srat., c. 106%, § 36(2) (1951). 

“Id. § 36(3). 

“In re Heller’s Estate, 319 Pa. 135, 138, 178 Atl. 681, 682 (1935). 

“ Wolverine Cigar Co. v. Knoppow & Drabkin, 253 Mich. 343, 345, 235 N.W. 177, 
178 (1931). 

“« The non-claim provision contained in Ill. Rev. Stat. c. 3, § 356 (1951) bars 
claims not filed within nine months of the issuance of letters as to property inventoried 
during the nine month period, unless the claims are contingent. 
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partner's estate has not yet been determined in Illinois. In fact the question 
is an open one in most jurisdictions. ** 

The non-claim provision generally applies to all claims which may be 
filed against the decedent’s estate within the period of nine months from 
the issuance of letters. It does not apply to claims of a contingent nature. 
It has been held that when there are both individual and partnership cred- 
itors, the claim of a partnership creditor cannot be filed against the deceased 
partner’s estate unless prior thereto partnership assets are exhausted. *’ It 
has been held, however, that when there are no individual creditors the claim 
may be filed against the deceased partner’s estate.** This holding is ob- 
viously inconsistent with the prior one, and subsequent decisions tend to 
sustain the right of partnership creditors against the decedent’s estate. * 


There is no apparent reason for not permitting the filing of claims 
against the estate by partnership creditors unless the claims are in themselves 
contingent. Consequently the non-claim provision should apply to claims 
of partnership creditors.*° The order allowing such claims should, how- 
ever, specify that payment is to be made after partnership funds are 
exhausted. If a creditor has any doubt of the solvency of the partnership, 
~ he would do well to file a protective claim against the estate and the same 
applies to a surviving partner, entitled to reimbursement from the decedent’s 
estate on account of liabilities incurred during the decedent’s lifetime. Ob- 
viously, the non-claim provision should not apply to the right of a surviving 
partner to reimbursement for expenses properly incurred after the decedent’s 
death, such as for money spent in protecting the partnership assets. ™ 


SALE OF DECEDENT’S INTEREST 


Difficulties of liquidation, the value of the business as a going concern, 
and income tax considerations frequently furnish an incentive for the sur- 
viving partner to purchase the decedent’s interest. From the point of view 
of the decedent's estate, the sale may be desirable to provide funds for taxes 
and expenses of administration, to facilitate the valuation of the decedent’s 
interest for death tax purposes, and to permit a diversification of assets. 


While in theory a purchaser might be found to buy the interest for its 
liquidating value, the choice of purchaser is ordinarily limited either to the 
surviving partner or one acceptable to him, for in the absence of agreement 
on the part of both the legal representative and surviving partner or a con- 
trary provision in the partnership agreement, liquidation is mandatory. 


61 A.L.R. 1439. 

“ Moline Water Power & Manufacturing Co. v. Webster, 26 Ill. 234, 239 (1861). 

“Henry v. Caruthers, 196 Ill. 136, 141, 63 N.E. 629, 631 (1902); Doggett, Ex’x. v. 
Dill, 108 Ill. 560, 568 (1884). 

* Henry v. Caruthers, supra note 68 at 140, 63 N.E. at 631; Im re Estate of Conover, 
295 Ill. App. 443, 447, 14 N.E.2d 980, 982 (1st Dist. 1938). 

* Cunningham v. Cunningham, 227 Ill. App. 62, 67 (3d Dist. 1922). 

" Gaspar v. Buckingham, 116 Mont. 236, 244, 153 P.2d 892, 898 (1944). 
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No Provision for Sale in Partnership Agreement 


In the absence of provision in the partnership agreement, sale of the 
decedent’s interest will be governed by the decedent’s will and the pro- 
visions of the Probate Act. Even though the transaction appears to be 
exceedingly advantageous to the estate, the legal representative should make 
no commitment until his powers have been ascertained. Otherwise he will 
proceed at his peril, for Section 210 of the Probate Act makes it the duty 
of the legal representative, before selling any personal property, to petition 
the court for leave to make the sale.*? This section does not exclude 
sales authorized by the will, but the exclusion is implied from Section 209 
of the Act.” If the decedent’s partnership interest is specifically bequeathed 
or its sale is prohibited by the provisions of the will, the statutory provisions 
for sale do not apply unless necessary for the payment of claims or expenses 
of administration or for the proper distribution of the estate. ** 

A dangerous pitfall in probate practice is reliance on ex parte orders of 
court.” Under Section 210 of the Probate Act the court is authorized to or- 
der sale of personal property on such notice to interested parties of the time 
and place of hearing on the petition as the court deems proper, or it may act 
upon the petition without notice. Consequently in selling the decedent’s in- 
terest it is possible to have the protection of an order of court resulting from 
an adversary proceeding, which is presumably binding, in the absence of 
fraud, on all persons notified pursuant to the direction of the court. When 
the sale is to be made on credit, Section 211 of the Probate Act prohibits 
deferment of payment for a period in excess of twelve months, and requires 
the legal representative to take a note therefor with good security. * 


The protection afforded by such an order will depend on the giving 
of reasonable notice in the manner directed by the court to all persons 
interested in the estate. Consequently, consideration should be given to 
the inclusion of the surviving spouse, heirs at law, and claimants, as well as 
the legatees and devisees, among persons to be notified. Even though the 
sale be specifically authorized by will, whenever practicable it is advisable 
to proceed by order of court upon notice to the interested parties rather 
than to rely upon testamentary powers. In case of a will contest, the 
insolvency of the estate, or the election of the surviving spouse to renounce 
the will, this may be a helpful safeguard. 

The inability of a legal representative to comply with Section 211 of 
the Probate Act frequently requires him to rely on testamentary powers. It 
is ordinarily impractical to induce the purchaser to undertake payment in 
full within a twelve months period, and exceedingly difficult to obtain 
good security for deferred payments required by the section. In the absence 


* Iu. Rev. Srar., c. 3, § 363 (1951). 
* Id. § 361. 

" Ibid. 

** Nonnast v. Northern Trust Co., 374 Ill. 248, 260, 29 N.E.2d 251, 258 (1940). 
“Tur. Rev. Srat., c. 3, § 364 (1951). 
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of specific authorization as to credit and security, the legal representative 
should be reluctant to rely on such testamentary powers, for even though 
the section is not strictly speaking applicable, it may be applied by analogy 
to determine whether or not the legal representative has acted prudently. 
In acting upon testamentary powers of sale the legal representative should, 
if possible, fortify his position by obtaining the consent to the sale of the 
interested parties, particularly when a will contest may develop or the 
surviving spouse may renounce the will. The refusal of consent on the 
part of the interested parties would seem an ample justification for the legal 
representative to require liquidation in lieu of the sale of the decedent's 
interest. 


In selling upon credit the legal representative should not rely on Section 
215 of the Probate Act.’’ This section authorizes the exchange of any 
claim or interest in personal estate for other claims or personal estate, when 
authorized by order of court, without notice or upon such notice as the 
court may direct. Although there are no reported decisions construing the 
section, the term “exchange” should not include a sale on credit. 


Buy and Sell Agreements 


Difficulties in the sale of decedent’s interest have resulted in agree- 
ments between partners made during their lives for the purchase of 
decedent’s interest by the surviving partner. These agreements generally 
take the following forms: (1) an option granted to the surviving partner 
to purchase the decedent’s interest; (2) an agreement obligating the legal 
representative to sell and the surviving partner to purchase upon stated 
terms; (3) an agreement vesting the decedent’s interest at the time of his 
death in the surviving partner and obligating him to pay the legal repre- 
sentative the purchase price, or (4) an absolute sales agreement with the 
surviving partner which requires the purchase price to be paid to someone 
other than the legal representative, frequently to the surviving spouse. 


Whether the agreement be an option or an absolute undertaking to 
buy and sell, it is a valid obligation binding on both parties. ** While it is 
still an open question whether it is specifically enforceable, there is authority 
to that effect.*® Since ambiguities generally are resolved in favor of the 
estate, ®° the terms of the agreement should be clearly expressed. 


Agreements vesting the decedent’s interest at the time of his death have 
generally been upheld on the basis that they are contracts of sale made dur- 
ing the decedent’s lifetime. *' In spite of statements to the effect that in 


"Id. § 368. 

"Forester, Legal, Tax, and Practical Problems Under Partnership Purchase and 
Sale Agreement Coupled With Life Insurance, 19 So. Cauir. L. Rev. 1, 4 (1945). 

* Wood v. Gunther, 201 P.2d 874 (Cal. 1949); Keyes v. Hurlbert, 43 Cal. App. 2d 
497, 502, 111 P.2d 447, 451 (1941). 

“ Baker v. Wides’ Ex’r., 299 Ky. 414, 418, 185 S.W.2d 699, 701 (1945). 
"Forster, supra note 78 at 8. 
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Illinois such agreements are invalid on the ground that they are testa- 
mentary ** and do not meet the requirements of the Probate Act, the 
question is apparently an open one in Illinois, which should be resolved in 
favor of validity. If, however, the contract provides for the making of 
mutual wills, there is danger that a vesting provision will not be given 
effect. ** 

In view of the uncertainty as to how agreements vesting title in the 
surviving partner will be treated in Illinois, if such an agreement appears to 
be unfavorable to the estate, it may be the legal representative’s duty to test 
its validity and his failure to do so may expose him to liabilities. This is 
particularly true when the purchase price is payable to someone other than 
the legal representative. For in such a case the solvency of the estate must 
be considered to see if it is in fraud of creditors. ** The obvious advantage 
of a vesting agreement is that it is substantially self-executing so that danger 
of litigation is minimized. The obvious disadvantage is lack of reported 
Illinois decisions determining validity. 

In recent years it has been customary whenever practical to fund a 
purchase agreement with insurance. While this is the only practical means 
of enabling performance in most instances, inflationary trends may impair 
the ability of the purchaser to pay. 


Even though adequate funds are provided by insurance, performance 
may be prevented by the prospective purchaser’s death or insolvency. For 
this reason the insurance proceeds are frequently impressed with a trust 
for the purchase. This is generally accomplished through a so-called in- 
surance trust agreement, the insurance being payable to the trustee under 
the agreement. In this manner performance may be assured. 

Under such an agreement payment is sometimes made to some one other 
than the legal representative, and when it is, the legal representative should 
ascertain without delay the solvency of the estate. ** The purpose of this 
may be to enable the decedent’s spouse to enjoy options provided by insur- 
ance policies. 

A satisfactory purchase agreement, whatever form it may take, should 
terminate the estate’s liability for partnership obligations, ** specify the 
purchase price or an easily ascertainable method of computing the purchase 
price, induce both the surviving partner and legal representative to perform 
the agreement without litigation through an adequate liquidated damage 
provision, and fix the value of the decedent’s interest for federal estate tax 
purposes at the amount of the purchase price. 


= Buehrle v. Buehrle, 291 Ill. 589, 126 N.E. 539 (1920); Forster, supra note 78 at 9. 

“Buehrle v. Buehrle, supra note 82. 

“Forster, supra note 78 at 6. 

© Ibid. 

* Under Section 36(2) of the Uniform Partnership Act, Int. Rev. Srat., c. 106%, 
§ 36(2) (1951), the estate is released from existing liabilities only by the creditor's 
express or implied agreement. 
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In view of the difficulties currently experienced in the valuation of 
closely held business interests for federal estate taxes, it is important that the 
purchase agreement be so drawn that it will, if possible, establish for such tax 
purpose a valuation of the decedent’s partnership interest at the amount of 
the agreed purchase price. 


Neither an option to purchase upon death nor a positive agreement to 
do so is sufficient of itself. ** The essential factor is an additional agreement 
on the part of the decedent relative to sale during his lifetime, whereby he 
agrees that if he sells he will first offer it to the other partner at the specified 
price. ** Assuming that such an agreement is a positive undertaking to buy 
and sell, the price fixed in the agreement will be accepted as the federal 
estate value. The Commissioner takes the position that an option to pur- 
chase rather than a positive undertaking will not establish the value for 
federal estate tax purposes. While this position appears untenable and there 
is authority to that effect, *° pending the final determination of the matter 
it would seem advisable wherever practicable to use the positive undertaking 
rather than the option provision. 


The principal difficulty in establishing the value occurs when the pur- 
"chaser is a natural object of the decedent’s bounty. In such a case the 
valuation is binding for federal estate tax purposes only if supported by a 
full and adequate consideration. % If supported by a full and adequate 
consideration, however, it will be binding on the Commissioner. * 


When the purchase agreement is funded with life insurance, in some 
instances both the decedent’s partnership interest and the life insurance are 
subject to federal estate taxes. Thus, both will be subject to tax if the in- 
surance is payable to the decedent’s estate, ** when the premiums were paid 
by the decedent or charged to his share of partnership income, * or when 
the decedent had incidents of ownership of the policies. 


* Darlington, Buy and Sell Agreement - Partnership - Probate 29 Ore. L. Rev. 286, 
293 (1950) Estate of James H. Matthews, 3 T.C. 525 (1944). 

* Forster, supra note 78 at 20. Matthews, Estate Tax Consequences of Agree- 
ments for a Sale of a Partnership Interest Effective at the Partner’s Death—An Appraisal 
of the Status of the Law, 26 Texas L. Rev. 729 (1948). 

“Lomb v. Sugden, 82 F.2d 166, 167 (2d Cir. 1936); Wilson v. Bowers, 57 F.2d 682, 
683 (2d Cir. 1932); May v. McGowan, 97 F. Supp. 326, 328 (W.D.N.Y. 1950). 

® Claire Giannini Hoffman, 2 T.C. 1160 (1943); Blackwell, Contracts for the Pur- 
chase of Property or of an Interest in a Business from a Decedent’s Estate, 27 N.C.L. 
Rev. 81, 85 (1948). 

"In May v. McGowan, 97 F. Supp. 326, 328 (W.D.N.Y. 1950) the decedent in his 
lifetime induced his son to become a partner and to guarantee a partnership debt. The 
bank holding the indebtedness would not have been willing to extend the time of pay- 
ment without the son’s guarantee. It was held that an option to the son to purchase 
his father’s interest granted at the time he guaranteed the debt established the value of 
the father’s interest for federal estate tax 

"Int. Rev. Cope § 811(g)1 (1950); Revenue Act of 1942, § 404(a) (1942). 

“Int. Rev. Cope § 811(g)2 (1950); Revenue Act of 1942, § 404(a) (1942); Darling- 
ton, supra note 87 at 298. 

“Int. Rev. Cope § 811(g)2 (1950); Revenue Act of 1942 § 404(a) (1942). 
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When the sale is completed, the legal representative may be holding 
policies of insurance on the lives of the surviving partners. While he can 
of course obtain the cash surrender value, he should try to realize a greater 
sum by selling to the surviving partners. 

Under the Internal Revenue Code when an existing policy is acquired 
by purchase, its proceeds are subject to income taxes unless the policy is on 
the purchaser’s life. °° Consequently, when there is more than one surviving 
partner, although the policy might be of more value to the partner who is 
not the insured, the insured is the only one who can acquire the policy 
without subjecting its proceeds to income taxes. This in effect limits the 
purchase to the insured. 

The ability of a surviving partner to purchase a decedent’s interest is 
curtailed by increased rates of income taxes. In this connection, it should 
be noted that capital payments are not deductible as a business expense. 
Thus, if on the death of a partner his interest vests in the surviving partners, 
who are obligated to pay his widow out of income a specified amount 
monthly for a definite term, the payments are not deductible for purposes 
of income taxes. °° 


CONTINUANCE OF PARTNERSHIP BUSINESS 


Although it is ordinarily inadvisable for a decedent’s estate to retain 
indefinitely a partnership interest, the retention may be warranted by 
unusual circumstances or by lack of a suitable alternative. Thus in the case 
of a family enterprise if a capable family member is willing to undertake 
its guidance, continuance of the business may be advisable, particularly when 
little is to be gained from liquidation or the sale of the decedent’s interest. 


High taxes and the decline in value of the dollar often prevent normal 
disposition of proprietary interests, with the result that some are retained 
by decedents’ estates which would otherwise be sold or liquidated. Before 
the advent of high taxes it might have been practical for a surviving partner 
to purchase the decedent’s share out of the proceeds of insurance on his life 
or even from earnings. While the carrying of adequate insurance may be 
practical in the case of a corporation when the premiums may be paid by, 
and the purchaser is, the corporation, it is more difficult in the case of a 
partnership. Much as a surviving partner may wish to assist his colleague’s 
estate, he may be reluctant to jeopardize the liquidity and diversification of 
his own estate. 


Nature of Interest to be Acquired by Decedent’s Estate 


If the partnership is to be continued, and the decedent’s estate is to 
retain an interest, consideration should be given to the nature of the interest 


“Int. Rev. Cope § 22(b) (2) (A); Revenue Act of 1942 § 120(d) (1942). 
* Edwards v. Commissioner of Internal Revenue, 102 F.2d 757, 759 (10th Cir. 1939). 
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to be retained. When the legal representative is to participate in manage- 
ment, no choice is presented. In such a case the interest must be one of 
general partnership with the attendant individual liabilities, first of the legal 
representative and then upon distribution, of the legatees or distributees. 
If the estate is not to participate in management, the interest to be retained 
may be one either of general or limited partnership. 

For a limited partner to avoid general liability, compliance with the 
Uniform Limited Partnership Act is necessary. ** Accordingly, the limited 
partnership certificate must be signed, sworn to, and filed in the manner 
required by the act.** The surname of the limited partner should not 
appear in the firm name unless it is also the surname of a general partner or 
unless prior to the time when the person became a limited partner the firm 
business had been carried on under a name in which his surname appeared. °° 
The limited partner should take no part in the control of the business. ‘°° 
Failure to comply with any of these requirements renders him liable as a 
general partner. 

Since the non-exercise of contro] requirement has not been judicially 
construed in Illinois, prudence dictates that the limited partner exercise only 
such rights as are specifically permitted limited partners by the Uniform 
Limited Partnership Act. These rights are to have the firm books kept at 
the principal place of business, to inspect and copy therefrom, to have true 
and full information of all matters affecting the partnership and a formal 
accounting of partnership affairs whenever circumstances render it just and 
reasonable, in a proper case to have a dissolution and winding up by decree 
of court, and to receive a share of profits or other compensation by way of 
income and the return of his capital in the manner provided by the Act. *” 

Even by strict compliance with the Uniform Limited Partnership Act 
there may be some pitfalls which cannot be avoided by the legal representa- 
tive. In the absence of an express or implied release on the part of creditors 
or a material alteration in the nature or time of payment of an obliga- 
tion, *°? the decedent’s estate is not released from liabilities incurred prior 
to death. 

May a trust be a general partner? While in a strict sense it cannot, 
since its acts and liabilities are those of the trustee in his individual capacity, 
the same result necessarily follows in other transactions. The trustee acts 
for the trust and, in the absence of a stipulation to the contrary, upon con- 
tracting, obligates himself in his individual capacity. It would, therefore, 
seem that there is no valid reason for prohibiting the holding of a part- 


“Ini. Rev. Srat., c. 106%, § 44 (1951). 
"Id. § 45. 
* Id. § 48. 
Id. § 50. 
™ Id. § 53. 
™ Id. § 36. 
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nership interest in a trust estate. Nevertheless, circumvention of attempted 
income tax avoidance has led to the opinion of one district court of the 
United States that for income tax purposes a trust cannot become a general 
partner. ‘’* This seems unwarranted, for the Internal Revenue Code de- 
fines a partnership to include a syndicate, group, pool, joint venture, or 
other unincorporated organization through or by means of which any 
business, financial operation, or venture is carried on, and which is not within 
the meaning of the code a trust, estate, or corporation. It would, there- 
fore, appear that in the case of a trust the partnership interest should be 
recognized for income tax purposes. 


Basis for Income Tax Purposes 


In the absence of provision for continuance of the partnership business, 
the decedent’s estate may acquire a basis for income tax purposes sub- 
stantially different from that of the surviving partners. Since the possi- 
bility of different bases applies not only to capital but to all other assets 
such as inventory, two sets of books may be required. While this may 
present no insuperable difficulty in the case of a service business or one 
which has a rapid turnover of inventory, the task may be arduous when 
the turnover is slow. It is of course possible that an entity theory may 
ultimately be adopted for income tax purposes, in which case differences in 
bases will be confined to gain or loss on the disposition of an interest in the 
partnership. 

If, however, the partnership agreement requires the business to be con- 
tinued, the date of death valuation applies only to the deceased partner’s 
interest in the partnership and not to the component assets of the busi- 
ness. *°** In other words, in that event the partnership entity is recognized as 
separate and apart from the underlying assets of the business. Thus, in the 
sale of inventoried assets, cost and not date-of-death values will be used, but 
the basis for gain or loss on the sale of the decedent’s interest, whether it 
be to the surviving partners or to others, will be governed by date-of-death 
values. 

No Provision Authorizing Continuance in Will 
i or Partnership Articles 


Although reference to the continuance of the partnership business 
appears in the Uniform Partnership Act, * there is no express provision of 


“* Hanson v. Birmingham, 92 F. Supp. 33, 59 (N.D. lowa 1950). Contra: Adams v. 
Allen, 5 CCH Sranparp Tax Reporter { 9300. (Middle Dist. of Ga. 1951) where trust 
was created by will of partner. In Theodore D. Stern, 15 T.C. 521 (1950) it was deter- 
mined that a limited partnership interest could be held in trust. 

™ First National Bank of Mobile v. Commissioner, 183 F.2d 172, 173, (Sth Cir. 1950); 
in re Aaron Lowenstein’s Estate 12 T.C. 694, 698 (1949). 

Tit. Rev. Srat., c. 106%, §§ 41, 42 (1951). 
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the Illinois Probate Act authorizing the legal representative to consent to 
its continuance. Clearly, Section 213(a) of the Probate Act ** does not 
apply, for its scope is expressly limited to “the decedent’s business.” Had 
it been intended to apply to partnership interests, its scope would have been 
defined in the manner of Section 261, which section pertains to the con- 
tinuance of an “unincorporated business belonging to the ward or in which 
he may have an interest.” 1°7 


Authority for continuance, however, is found by implication in Sec- 
tion 215 7°* to the extent that the legal representative may exchange the 
general for a limited partnership interest. This section permits the legal 
representative when authorized by order of court to “exchange any claim 
or any interest of the decedent in personal estate for other claims or per- 
sonal estate” upon such terms as the court directs. The section permits 
hearing either with or without notice. While it would no doubt be as- 
suring to the legal representative if exchange of partnership interests were 
expressly mentioned, the language of the section seems sufficiently broad 
to cover such interests. 

However expedient the exchange may seem at the time application i is 
made to the court, it may later prove unprofitable. It is, therefore, im- 
portant that protection be afforded the legal representative through the 
court order, which protection can only be obtained by an adversary pro- 
ceeding. Consequently, before hearing on the application, there should be 
sought an order of court specifying the extent and nature of notice to be 
given the beneficiaries, heirs, and claimants. If the court directs a reason- 
able notice and it is given by the legal representative, he should be protected 
by the order in the absence of fraud. 

Neither Section 215 nor any other provision of the Probate Act au- 
thorizes the court to direct continuance of the business and retention by the 
legal representative of a general partnership interest, although this power is 
granted in the case of a wholly owned unincorporated business. ‘°° It is, 
therefore, important that in the proper case the legal representative be 
empowered by the will to join in continuing the business and to retain the 
general partnership interest. 


Provisions in the Partnership Agreement Authorizing Continuance 


However helpful testamentary provisions authorizing continuance may 
be, it is important that they be supplemented by the partnership agreement, 
for it must be remembered that the intentions of the parties may be defeated 
or hampered by the estate’s insolvency, a will contest, and possibly by the 


“* Id., c. 3, § 366a. 
“Id, § 415. 

™ Id. § 368. 

™ Id. § 366a. 
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election of the surviving spouse not to take under the will but to take in 
lieu thereof the share afforded by statute. '”° ; 

Even though the continuance be specified by the partnership agree- 
ment, the legal representative is not bound by it in the sense that he can be 
required to specifically perform. While he is said to have an option to 
continue or force liquidation, *'' the estate is liable for breach of the agree- 
ment and consequently may be required to respond in damages. **? 

Difficulties in the proof of damages when the legal representative 
breaches the agreement and the desirability of assured performance have 
resulted in the inclusion of liquidated damage provisions in the partnership 
agreement. While strictly speaking the legal representative is not bound to 
perform, he will do so ordinarily if the alternative is liability for liquidated 
damages. 

In this connection it should be noted that a legal representative may be 
surcharged for failure to exercise proper care in the management of the 
estate. While he is in no sense an insurer of the estate’s assets, he is bound 
to use the care and diligence which an ordinary prudent man would exercise 
in his own affairs under like circumstances. ** Accordingly, a legal repre- 
sentative should hesitate to breach a continuation agreement when substan- 
tial liquidated damages are provided. 


Provisions of the Will 

Without minimizing the importance of the partnership agreement, it is 
desirable that adequate testamentary provision be made for continuance. 
If the legal representative be directed to carry out the partnership agree- 
ment, he will have no choice but to comply. The adequacy of trust pro- 
visions may depend upon authorization of encroachment on principal for 
the support, comfort, and welfare of the life beneficiaries, for it must be 
recognized that the estate will pay income taxes on its allocated share of 
profits whether they be distributed or be plowed back into the business. 
An attorney drafting such provisions would do well to anticipate all prob- 
able contingencies. 

Stock Exchange Members 


Partners who are members of a stock exchange are subject not only to 
the law of partnerships but also to the rules and regulations of the exchange. 
These rules in part are necessitated by regulations promulgated by the 
Securities and Exchange Commission pursuant to Section 8(b) of the Se- 


* Id. § § 168, 169. However, in Conant v. Elgin City Banking Co., 232 Ill. App. 156 
(2d Dist. 1924) upon renunciation the surviving spouse’s share of personalty was held to 
be first payable from the general estate, resort to personalty specifically bequeathed being 
permitted only when the general estate is insufficient to pay the surviving spouse’s share. 

1 Andrews v. Stinson, 254 Ill. 111, 98 N.E. 222 (1912). 

"14 Aust. L.J. 392 (1941). 

* Glasgow v. Lipse, 117 U.S. 327, 334, 6 Sup. Cr. 757 (1886). 
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curities Exchange Act of 1934."* This section authorizes the Securities 
Exchange Commission by appropriate regulation to establish a maximum 
ratio of aggregate indebtedness to net capital of exchange members. Conse- 
quently it is necessary to take into consideration these rules and regulations 
in drafting or carrying out a purchase agreement for such a partnership. 


By rule, the amount of business which a member firm is permitted to 
transact is limited by the partnership’s free capital. In order to provide 
free capital it has been customary for the purchase agreement to provide 
for a certain part of the decedent’s share of the capital to remain in the 
business for a specified period. This of itself is not sufficient to provide 
free capital, for the decedent’s share will be subject to his individual obliga- 
tions. If, however, the purchase agreement provides that the payment for 
the decedent’s interest is to be deferred for a stated period, that during 
such period the decedent's interest in firm capital is to be considered as 
capital of the firm, and that the claim of the decedent’s estate for payment 
shall be subordinated and subject to the claim of the exchange and other 
creditors of the firm in connection with any matters arising or obligations 
incurred prior to the time of repayment, there will be no diminution of 
partnership capital for the purposes of the exchange rules until the deced- 
ent’s estate becomes entitled to receive payment. 


The New York Stock Exchange has published for the use of its mem- 
bers, in a supplement to the Exchange Rules, Statements of Policy, Practice, 
and Procedure containing helpful information as to the requirements of 
the Exchange in respect of decedent’s partnership interests. If the de- 
cedent’s share of capital is to remain for a time in the partnership or if the 
legal representative is to receive and hold for a stated period a limited 
partnership interest, the Statements urge that such provisions be covered by 
the partnership agreement and not merely by the will and suggests inclusion 
of certain provisions. +” 


The fact that the partnership articles grant the personal representative 
the right to withdraw capital prior to the end of the period during which it 
is otherwise kept at the risk of the business does not necessarily result in the 


™ 48 Stat. 888 (1935); 15 U.S.C. § 78(h) (a) (1951). 

™* The New York Stock Exchange Statements of Policy, Practice, and Procedure 
suggests that if the interest of a deceased partner is to be considered without interrup- 
tion after his death as a part of the continuing or successor firm for a specified peri 
the following should be included in the partnership agreement: (1) that the payment of 
the deceased partner’s interest in the firm to his estate be deferred for a stated iod; 
(2) that until such payment, the interest of the deceased shall remain at the risk 
of the business of the continuing or successor firm and be considered as capital of 
such firm in the same manner and to the same extent as capital contributed by a limi 
partner; and (3) that any claim of the personal representative of the deceased partner to 
such interest shall be subordinated in right of payment and subject to the prior payment 
or provision for payment in full of claims of all present and future creditors of the con- 
tinuing firm (and any successor firm) arising out of any matters occurring before the 
end ‘ed the stated period. 
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disallowance by the Exchange of the decedent’s share of the capital for the 
purpose of meeting Exchange requirements. In such a case the allowance 
of the decedent's share of the capital will depend upon circumstances then 
prevailing. There are, however, certain minimum requirements specified by 
the Exchange which in such case should be met. *** 


Any member firm of the Exchange desiring to adopt provisions per- 
taining to the continuing or successor firm should submit them prior to 
execution to the Exchange’s Division of Conduct and Finance, Department 
of Member Firms. The partnership may then be advised by the Division 
whether the provisions will meet the requirements of the Exchange. 


INCORPORATION 


In the absence of a clear necessity it is ordinarily considered inadvisable 
for an estate to be subject to unlimited liability, lack of diversification and 
of liquidity, and other hazards of a partnership interest. When, therefore, it 
is necessary that the estate participate for a time in the partnership enter- 
prise, incorporation may be desirable. 


Income and Excess Profits Taxes 


Obvious deterrents to incorporation are federal income and excess 
profits taxes. It must be remembered that distribution of profits must run 
the gauntlet not only of these taxes but also individual income taxes. In 
many instances the deterrent is more apparent than real. Thus, if the prob- 
ble annual net income will be less than $25,000.00, if earnings must be plowed 
back into the business, or if the proprietors of the business are in extremely 
high income tax brackets and some earnings must be used in the business, 
incorporation may be beneficial taxwise. 


“* If the partnership agreement gives the personal a ge the right to with- 
draw capital prior to the end of the stated period, the following minimum requirements 
must be made: (a) the right to give notice (which may not be less than on 30 days) of 
a future withdrawal of capital may not accrue prior to the expiration of at least three 
months following the date of the personal representative’s appointment; (b) the nal 
representative shortly prior to the time when he may first give notice of withdrawal 
(whether he intends to give such notice or not) should submit to the Exchange an 
affidavit setting forth the known and estimated liabilities of the estate (including taxes), 
the estimated value of the estate’s assets, a statement showing whether any income tax 
returns of the decedent have not yet been audited by the tax authorities and a statement 
that to the best of his knowledge and belief, the decedent made no gifts during his life- 
time which might be Pet as cane subject to estate or inheritance taxes, and the 
Exchange must be satisfied that the indications are that the estate will prove solvent; 
(c) the will of the deceased partner must contain specific affirmative authority to the 
personal representative to leave the deceased’s capital in the firm in the Executor’s dis- 
cretion, notwithstanding his option of withdrawing it; and (d) the representative and the 
firm should both undertake to advise the Exchange eey upon discovery that there 
appears to be any substantial increase in the estate's liabilities or decrease in its assets as 
compared with the figures given in the affidavit which might indicate a greater possi- 
bility than theretofore of estate insolvency. 
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Blue Sky Law Consideration 


In most instances it is advisable to have men occupying key positions 
in the business buy shares of the corporation. With this in mind it is ad- 
visable that the partnership agreement and will authorize them to be 
pre-organization subscribers, since otherwise the sale of shares to them may 
violate the Illinois Blue Sky Law. *7 


Marital Deduction 


If a testamentary trust is established, the trustee is frequently directed 
to furnish proxies to the decedent’s partners authorizing them to vote the 
estate’s shares at all shareholders’ meetings. It is also customary to grant 
to the same persons power to determine whether or not the estate’s shares 
in the corporation are to be sold. If such clauses are used in a marital trust, 
care should be exercised lest the corporate shares fail to qualify for federal 
estate tax marital deduction. *** In order that a power of appointment trust 
may qualify for marital deduction, the regulations require the testator’s 
intention to be expressed that the trust should produce for the surviving 
spouse during her life such income as the principles of the law of trust 
ordinarily accord to a person who is unqualifiedly designated as the life 
beneficiary of a trust, or that the spouse should have such use of the trust 
property as is consistent with the value of the trust corpus and with its 
preservation. **° 


If the persons who are granted these powers as to proxies and sales are 
also remaindermen of the trust and take in default of appointment, the sur- 
viving spouse may be deprived of income through their failure to vote 
dividends or through vetoing sale when the shares are not income-producing, 
with the result that the company’s shares will not qualify for marital deduc- 
tion. In such a case it is well to provide that the powers are fiduciary in 
nature and not for the individual benefit of the remaindermen. In this 
manner marital deduction may be assured. 


Provisions of Will and Partnership Agreement 


If upon the death of a partner the business is to be incorporated, the 
partnership agreement and will should designate the assets of the partnership 
to be transferred to the corporation or should give the surviving partner 
and the executor, or one of them, a discretion to determine the assets to 
be so transferred. In some partnerships it is customary to leave on hand 
monies representing undistributed profits. If these are to be included in 
the assets of the corporation, a specific statement to that effect should be 
made. In determining whether real estate is to be transferred to the 


“Int, Rev. Star. c. 121%, § 96 (1951). 
™ Edmonds, Marital Deduction Pointers, 90 Trusts AND Estates 389 (1951). 
US. Treas. Rec. 105, § 81.47 a(c). 
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corporation, the parties will bear in mind not only federal tax considera- 
tions but also difficulties which may occur if the real property passes to 
persons who will not cooperate. Since it is difficult to foresee all problems 
in connection with incorporation, the granting of a wide discretion to deter- 
mine the assets to be transferred to either the executor or the surviving 
partner is generally advisable. *° 


THE PARTNERSHIP AGREEMENT 


In the preparation of the partnership agreement, no precise rule can be 
stated for choosing between liquidation, sale, continuance, or incorporation, 
for the circumstances of each case must be considered. It will be necessary 
to obtain facts and figures, to ascertain the probable future prospects of 
the business and the capabilities of the parties, to determine the basic needs 
of the partners’ dependents, and to compute the taxes under the various 
alternatives. In making such computations there should be taken into con- 
sideration not only the present but probable future income. Restrictions 
on salary increases through federal wage stabilization regulations should 
be considered in connection with income and excess profits taxes in case 
of incorporation. While it may seem unnecessary to suggest that tax 
computations be made on the basis of numerous hypothetical cases, failure 
to do so may result in serious difficulties. 


Since ordinarily there will be persons dependent on the deceased 
partner’s estate, a buy and sell agreement, if practicable, generally proves 
most satisfactory. The estate is thereby enabled to meet its cash require- 
ments and to obtain diversification of assets. However, such agreements 
are impractical unless the parties will have the funds to pay the major part 
of the purchase price at the decedent’s death. This will ordinarily depend 
upon obtaining sufficient life insurance to fund the agreement. If, there- 
fore, some of the partners are uninsurable, a buy and sell agreement may be 


’ The provision for incoporation might be expressed as follows: In the event that 
within 6 months from the death of a partner the surviving partner shall notify in writing 
the personal representative of the deceased partner’s estate that the partnership business 
is to be incorporated, it is agreed that the personal representative of the deceased partner 
will join with the surviving partner in incorporating the business. In such event the per- 
sonal representative is to receive shares in the corporation so to be organized for the 
estate’s interest in the business. In case of such incorporation all of the property and 
assets of the partnership, real and personal, may be transferred to the corporation, includ- 
ing without being limited to monies on hand representing undistributed profits even 
though such monies are in the form of profits credited to the accounts of the partners. In 
the event said business shall be incorporated within such period, the personal representa- 
tive of the decedent’s estate and the surviving partner shall transfer to the corporation 
in exchange for corporate shares in such corporation such real estate, improvements 
thereon, and other assets as the surviving partner shall designate by written instrument 
delivered to the legal representative within such 60-day period, provided, however, only 
such assets as were used in the partnership business at the death of the deceased partner 
shall be so transferred, otherwise the decision of the surviving partner as to the assets 
to be so transferred shall be final. 
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unsatisfactory. Even though all partners are insurable, consideration should 
be given to their ability to pay premiums, particularly in the light of high 
income taxes. In determining the time of payment, consideration must be 
given not only to the credit problems of the partnership but also to those 
of the individual partners. 


If a buy and sell agreement is impractical, ordinarily the partnership 
agreement should provide for liquidation, particularly when the deceased 
partner’s beneficiaries will be dependent on the proceeds of the partnership 
interest. In such cases the will should grant the legal representative broad 
powers in dealing with the partnership interest. When liquidation is to be 
mandatory, it is necessary to determine whether continuation of the business 
to the end of the current year should be permitted, so that the decedent’s 
share of taxable income for the year will all be included in subsequent-to- 
death income tax return. The inclusion of partnership income in the 
prior-to-death return will ordinarily be beneficial to the estate when both 
the partnership and the decedent were on the same calendar year basis, for 
it splits his share of partnership income between two taxpayers, namely, the 
decedent and the estate. It will not be beneficial to the estate when the 
partnership operates at a loss up to the decedent’s death and at a profit 
thereafter. Perhaps the most extreme example of hardship resulting from 
the inclusion of such income is the case of a decedent whose taxable year dif- 
fers from that of the partnership, for example, a decedent on a calendar year 
and a partnership on a fiscal year basis which commences April Ist. In such 
a case more than twelve months income may be thrown into the prior-to- 
death return. 2”? 


Continuation of the business or incorporation will ordinarily be directed 
only when the primary beneficiary of the decedent’s estate is or may be- 
come active in the business after the decedent’s death, or when little is to 
be gained from liquidation. In such a case there may be a combination of 
a buy and sell and a continuation provision, the surviving partners being 
required to buy a specified portion of the decedent’s interest and the 
decedent’s estate being required to participate in the business to the extent 
of the balance of his share. In addition, continuation may be directed for a 
limited period for the purpose of facilitating the carrying out of a buy 
and sell agreement or to permit liquidation to be effected in an orderly 
manner. 


If the partnership interest will not be a major factor in the estate of 
the deceased partner or if there will be no person dependent on his estate, 
it may be desirable to give the surviving partner an option exercisable within 
a limited time to determine whether the business is to be liquidated, con- 
tinued or incorporated. Such a provision may stimulate the surviving 


*' Lourie and Cutler, Effect of Henderson Case on Tax Accounting Period of De- 
ceased Partner, 91 Journat or AccounTANcY 260, 261 (Feb. 1951). 
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partner insofar as the business is concerned and may enable him to exercise 
his best judgment under circumstances prevailing at the time of his col- 
league’s death. 


If continuation or incorporation is directed, the parties should consider 
whether the individual assets of each partner other than his interest in the 
partnership business will be sufficient to provide for debts, death taxes, and 
expenses of administration. This will involve a projected valuation for 
death tax purposes of the decedent’s partnership interest as well as of other 
assets. Present uncertainties as to the future value of the dollar and con- 
sequent possible further inflation would indicate that a substantial leeway 
should be left in order that adequate funds be available at death for these 
purposes. 


Even if the parties accurately project these values and taxes, it is possible 
that on the partner’s death there will be insufficient funds to meet debts, 
death taxes, and expenses of administration without recourse to the partner- 
ship interest. This may result from an increase in value of the partnership 
interest or a decrease in value of the partner’s other assets. The tendency 
of persons to procrastinate in reviewing their estate problem is well known, 
and even though the partner reviews the condition of his estate after already 
being committed to continuance or incorporation, his colleagues may not 
agree to a modification of the agreement. 


It therefore seems desirable in every instance that an escape clause be 
provided, to the effect that if the deceased partner’s assets shall be in- 
sufficient to meet his debts, death taxes, and expenses of administration 
without recourse to the partnership interest, the provision for continuation 
or incorporation at the election of the legal representative shall be of no 
further effect. 12? 


In connection with the escape clause, it is desirable to designate a person whose 
determination of insufficiency of assets will be binding on all parties, for example, a trust 
company named as Executor in the Will of each of the partners. In case ofthe in- 
sufficiency the agreement may permit purchase by the surviving partners of a sufficient 
portion of the decedent’s share to meet debts, taxes and expenses of administration and 
that in lieu of liquidation the estate retain the balance of the partnership interest. In 
order to meet untoreseen circumstances the Will of each partner should grant the execu- 
tor broad powers in dealing with the partnership interest. 
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ASCERTAINMENT AND PAYMENT 
OF CLAIMS 


BY NAT M. KAHN * 


THIS ARTICLE DISCUSSES the various categories of claims against a 
decedent’s estate, their determination, and payment upon allowance. For 
convenience, the term probate court will pertain to probate courts in Illinois 
in counties that have separate probate courts, and to county courts in Illi- 
nois in counties that do not have separate probate courts. Under the Illinois 
constitution both county and probate courts have original jurisdiction of 
all probate matters and the settlement of estates of deceased persons. The 
Illinois Probate Act will be described in this article as the Probate Act. 


JURISDICTION OF PROBATE AND 
OTHER COURTS 


The jurisdiction of probate courts is not exclusive as to claims against 
a decedent’s estate. Probate courts have limited jurisdiction under Section 
20 of Article VI of the Illinois constitution, which grants probate courts 
“original jurisdiction of all probate matters and the settlement of estates of 
deceased persons ...” Probate courts have unlimited jurisdiction of claims 
growing out of contracts, either express or implied. * 


In view of the unlimited jurisdiction of probate courts as to contractual 
claims, these courts have jurisdiction to pass on claims growing out of con- 
tracts, either express or implied, whether the claims are liquidated or 
unliquidated. 

Because of the limited jurisdiction of probate courts under the Illinois 
constitution, they do not have jurisdiction to hear tort claims. * 


The basic principles as to the limited jurisdiction of probate courts 
are admirably and clearly set forth in a masterful opinion by the late 
Justice Herrick of the Supreme Court of Illinois in Howard v. Swift.’ A 


* NAT M. KAHN. Undergraduate and law study, University of Chicago, 
University of Michigan, Chicago Kent College of Law; Chairman, 
Section on Probate and Trust Law, Illinois State Bar Association; 
former Chairman, Probate Practice Committee, Chicago Bar Associa- 
tion, author of various “How Shows” in the field of probate law. 


‘Gordon v. Bauer, 373 Ill. 357, 26 N.E.2d 110 (1940); Howard v. Swift, 356 Lil. 80, 
190 N.E. 102 (1934); Goodman v. McLennan, 334 lll. App. 405, 432, 80 N.E.2d 396, 407 
(ist Dist. 1948). 

*See note 1 supra. 

*Howard v. Swift, supra note 1. 
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number of other cases have also followed this well-settled rule as to the 
limited jurisdiction of probate courts. * 


Since the proceedings in probate courts are informal and speedy, the 
vast majority of claims growing out of contractual claims against a de- 
cedent’s estate are filed in probate courts. However, the popularity of that 
forum does not preclude courts of general jurisdiction, such as circuit 
courts, from also having jurisdiction to hear claims against a decedent’s 
estate. 


Section 207 of the Probate Act® provides that “The provisions of this 
Article relating to the jurisdiction of the probate court over claims 
against estates, shall not be construed to exclude the jurisdiction of other 
courts.” The concurrent jurisdiction of circuit courts with that of probate 
courts in claims growing out of contracts, express or implied, has been 
decided in a number of cases.* Because of the unlimited jurisdiction of 
circuit courts, obviously they have jurisdiction to hear tort claims against 
a decedent’s estate. The complete jurisdiction of circuit courts in claims 
against a decedent’s estate, regardless of their character, is clearly set forth in 
Howard v. Swift," heretofore cited, where the opinion at its conclusion 
stated: 


“.... The circuit court, by section 12 of article 6 of our constitution, 
has original jurisdiction of all causes in law and equity. Under this 
constitutional provision the circuit court has jurisdiction of actions 
against administrators and executors to enforce the legal liabilities of the 
decedent regardless of the character or form of the action, and such 
jurisdiction is not impaired either by section 20 or the statute con- 
ferring original jurisdiction on the probate court ‘of all probate 
matters’ and ‘the settlement of estates of deceased persons.’ Darling 
v. McDonald, 101 Ill. 370; Roberts v. Flatt, 142 id. 485; Morse v. Pacific 
Railway Co., 191 id. 356; Starrett v. Brosseau, 208 id. 408.” 


The decision in Howard v. Swift points out clearly that the circuit 
court has original and unlimited power to hear and decide an action in 
tort. It emphasizes the distinction that when a claim is filed in the probate 
court and an appeal is taken to the circuit court from the order of allowance 
or disallowance of a claim by the probate court, the jurisdiction of the 
circuit court on appeal is still limited and circumscribed to the same juris- 
dictional subjects as the probate court. The decision cites a number of 
authorities on this point. * 


‘In re Estate of my ae 333 Ill. App. 562, 566, 77 N.E.2d 841, 843 (1st Dist. 
1948); Authorities cited in Howard v. Swift, supra note 1 at 86, 190 N.E. at 105. 

* Tnx. Rev. Srart., c. 3, § 359 (1951). 

* Authorities cited in Howard v. Swift, supra note 1 at 88, 190 N.E. at 105; In re 
Estate of Collignon, supra note 4. 

* 356 Ill. 80, 88, 190 N.E. 102, 105 (1934). 

*See Howard v. Swift, supra note 6. 
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PRACTICE AND PROCEDURE 


Suits filed against the personal representative of a decedent’s estate in 
the circuit or other courts of general jurisdiction follow the practice and 
procedure in those courts. Under Section 5 of the Probate Act, the pro- 
visions of the Illinois Civil Practice Act and rules thereunder apply to all 
proceedings under the Probate Act except as otherwise provided therein. ° 


Claims filed against a decedent’s estate refer to obligations in existence 
at the decedent’s death, except funeral expenses, costs of administration, 
spouse’s award, or child’s award, and debts contracted by the personal 
representative in continuing the individual business of the decedent during 
the period of administration upon court order, under Section 213(a) of 
the Probate Act. ° 


Claims filed against a decedent’s estate in the probate court are “mone- 
tary claims” as distinguished from claims to establish title to personal 
property. The probate court now has complete jurisdiction under the 
citation machinery of the Probate Act to determine all controverted ques- 
tions of title to personal property in disputes between the personal 
representatives of the decedent’s estate and third persons, regardless of 
whether the proceedings are initiated by the personal representatives or 
third persons who claim title to the property adverse to the estate. ™* 


Section 192 of the Probate Act states simply that “Every claim filed 
shall state the nature of the claim and shall be accompanied by an affidavit 
of the claimant or any person having knowledge of the facts that the claim 
is just and unpaid after allowing all just credits, deductions and set-offs.” ' 


Claims filed in the probate court are not required to have the form and 
substance of a plaintiff's complaint filed in the circuit court or other court 
of general jurisdiction. ** 


Carter v. Pierce, ‘* contains an excellent discussion as to the minimum 
requirements of a claim filed in the probate court. It was held in this case 
and others *® that although claims may be informal in their language, they 
should so specify and identify the transaction out of which they arose as to 
apprise all concerned of their general nature and character, and the amount 
claimed, so that the claims can be properly investigated and defended against 
if desired. This last cited case summed up the informality feature of claims 
in the following language: 


* Int. Rev. Srar., c. 3, § 155 (1951). 

Id. § 366a. 

4 Id. § 339a. 

31d. § 344. 

* Thomson v. Black, 200 Ill. 465, 65 N.E. 1092 (1903); Albers v. Holsman, 289 Ill. 
App. 239, 240, 7 N.E.2d 161, 162 (ist Dist. 1937); Carter v. Pierce, 114 Ill. App. 589, 597 
(3d Dist. 1904). 

“114 Ill. App. 589 (3d Dist. 1904). 

*See Note, 74 A.L.R. 369 (1931). 
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“It is not contemplated by the statute that claims against estates 
should be prepared and presented by those skilled in pleading and 
practice of law, or with strict accuracy as to form. Such requirement 
would, in many cases, work gross injustice. The trial court properly 
disregarded the technical rules governing suits at law and considered 
the substantial rights of the parties only, and we are constrained to hold 
that its action was proper.” * 


This last cited case and others have held that as long as the personal 
representative of the estate has a general idea of the nature of the claim, the 
common law rules of variance between pleadings and proof are not fol- 
lowed, although a claimant, after the time allowed for filing claims has 
expired, cannot amend his claim and set forth an entirely different kind 
of transaction from that described in his claim when it was originally 
filed. 17 


Under Section 204 of the Probate Act ** all claims against the estate 
of a decedent, except expenses of administration and surviving spouse’s 
award or child’s award, not filed within nine months from the issuance of 
letters testamentary or administration are barred as to the estate which 
has been inventoried within nine months from the issuance of letters. If 
the executor or administrator after nine months from the issuance of 
letters testamentary or administration, files an inventory listing estate not 
previously inventoried and publishes for claims as provided by this section 
of the Probate Act, claims not filed on or before the new claim date are 
barred as to the estate listed in the amended or supplemental inventory. 
Publication is required once each week for three successive weeks and the 
new claim date is the first Monday in the second month following the 
month in which the first publication is made. 


The Supreme Court in Wallace, Ex’x. v. Gatchell ** held that if a claim 
is filed within the permitted period for filing claims, the mere filing of the 
claim in court is a sufficient exhibition of the claim, even though summons 
thereunder, if required, is issued after the statutory period. The filing of 
the claim with the court is the jurisdictional requirement. 


The procedure on claims is very liberal as to amendments. Amend- 
ments are permitted even after the expiration of the permitted period 
within which to file claims, provided the amended matter does not set up 
a new cause of action other than that stated in the original claim. *° These 
amendments are allowed in the circuit court even when the order of allow- 
ance or disallowance of a claim is appealed to that court for a trial de novo. ** 


* Carter v. Pierce, supra note 14 at 597. 

* Cairo Meal & Cake Co. v. Estate of Brigham, 268 Ill. App. 510 (1st Dist. 1932). 

* Tuy. Rev. Srat., c. 3, § 356 (1951). 

* 106 Ill. 315 (1883). 

* Albers v. Holsman, supra note 13; Cairo Meal & Cake Co. v. Estate of Brigham, 
supra note 17. 

© lbid. 
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; When a claim is based on a note or a written agreement, it is good 

practice for the claimant, under Section 196 of the Probate Act, to have 
an order entered on the personal representative of the estate to file a defen- 
sive pleading. *? This often simplifies or avoids troublesome questions of 
execution of the instruments, which in turn involve proving the genuine- 
ness of signatures, as well as the delivery of the note or documents. ** 


Section 197 of the Probate Act provides for jury trials on claims filed 
in the probate court. ** However, the claim must be one that would give 
rise to an action at law rather than a suit in equity. 7° 


Under Section 200 of the Probate Act, ?* when the executor or ad- 
ministrator of a decedent’s estate individually has a claim against the estate, 
the court may appoint a guardian ad litem to appear and defend for the 
estate. The court may also appoint a guardian ad litem or special admin- 
istrator to prosecute or defend for the estate an appeal for allowance or 
disallowance of a claim. There do not appear to be any reported decisions 
on the point, but it has been the practice of probate judges not to appoint a 
guardian ad litem or special administrator to defend the estate in every in- 
stance where the personal representative individually files a claim. In 
many instances the heirs or the beneficiaries of a decedent’s will, consent to 
the allowance of the individual claims of the representative. If the claim 
is a large one and the estate is subject to federal estate or Illinois inheritance 
taxes, notwithstanding the consent of the heirs or legatees to individual 
claims of the representative, it is advisable for the court to appoint a special 
guardian ad litem to defend the estate against the claims, so that there will 
be no question that the claims, when allowed, will be treated as a deduction 
for federal estate or Illinois inheritance tax purposes. 


Since the allowance of a claim is, in effect, a rendition of a judgment, 
the claim bears interest at the statutory rate of five per cent per annum from 
the date of its allowance. 2" 


When a claim is allowed by the probate court or a judgment is en- 
tered against the personal representative of an estate in the circuit court 
or other court of general jurisdiction, no execution issues thereunder. The 
proper procedure is to order the claim or judgment paid in due course of 
administration. °° 

When a claim is allowed against an estate, it is an adjudication only as 
to the personal property held by the personal representative of the estate. 
Title to the real estate of a decedent vests immediately upon his death in 


* Iii. Rev. Srar., c. 3, § 348 (1951). 

* In re Estate of Brauns, 330 Ill. App. 322, 71 N.E.2d 364 (Ist Dist. 1947). 

* It. Rev. Srat., c. 3, § 349 (1951). 

* Trego v. Cunningham's Estate, 267 Ill. 367, 108 N.E. 350 (1915). 

Iu. Rev. Srat., c. 3, § 352 (1951). 

“Iut, Rev. Sratr., c. 74, § 3 (1951); Mecllwain v. Karstens, 152 Ill. 135, 38 NLE. 
555 (1894). 

* Bull, Admr. v. Harris, 31 Ill. 487 (1863); Welch v. Wallace, 8 Ll. 490 (1846). 
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his heirs at law or devisees, and the personal representative of the estate 
does not acquire any title to the real estate. Since.the owners of the real 
estate are not before the court when the claim is allowed, the allowance 
of the claim is only prima facie as to them. In subsequent partition pro- 
ceedings or proceedings in the probate court to sell the real estate to pay 
debts, the heirs or devisees can contest the validity of the claims as originally 
filed. This has been established in a number of cases. ?° 

When a decedent leaves real estate, the allowance of a claim against 
his estate does not automatically create a lien against his estate, but only a 
potential lien. This potential lien may ripen into an actual lien if the de- 
cedent’s personalty is insufficient to pay the claims allowed against his 
estate together with costs of administration. When proceedings are in- 
stituted to sell the real estate to pay these claims and expenses, then, in 
effect, the claims become liens against the decedent’s real estate. *° 


EQUITABLE JURISDICTION OF THE 
PROBATE COURT AS TO CLAIMS 


The courts in many decisions have repeated the catch phrase that “pro- 
bate courts have equitable jurisdiction in passing on claims against a 
decedent’s estate.” This sweeping generalization must be qualified by the 
jurisdictional limitation of probate courts, and the realization that a probate 
court is not a court of general jurisdiction having complete chancery 
powers. 

A probate court’s equitable powers in passing on claims refer to in- 
voking equitable principles as distinguished from the complete equitable 
remedies vested in a chancery court having general jurisdiction. For in- 
stance, in Trego v. Estate of ‘Cunningham, * it was held that the probate 
court properly followed equitable principles as to the amount to be al- 
lowed on claims of sureties for reimbursement. It was held that the probate 
court properly considered the number of solvent and insolvent sureties and 
apportioned the allowance among those who were solvent. In an action 
at law, recovery would be on a cosurety’s aliquot part, calculated on the 
whole number of sureties, without reference to the insolvency of the 
cosureties. 

The equitable powers of probate courts in passing on claims can be 
summarized in this fashion: the probate court will look beyond form to 
the substance of claims and apply equitable principles in their determination, 
and not be precluded by the rigid rules in a proceeding at law where in 
general recovery can only be had on claims that are legal in character and 
not equitable. 


* Meyer v. Meyer, 379 Ill. 97, 39 N.E.2d 311 (1942); Ward v. Durham, 134 Ill. 195, 
25 NE. 745 (1890); In re Estate of Bergman, 314 Ill. App. 154, 41 N.E.2d 115 (2d 
Dist. 1942). 

“Tit. Rev. Srat., c. 3, § 379 (1951). 

* 267 Ill. 367, 108 N.E. 350 (1915). 


WIntTer | ASCERTAINMENT OF CLAIMS 539 


TYPES OF CLAIMS 
Absolute and Contingent Claims 


Claims against a decedent’s estate filed in the probate court or suits 
filed against the personal representative of a decedent's estate in the circuit 
or other court of general jurisdiction can only be based on claims that are 
absolute. 

An absolute claim is one on which there is a definite, certain, and 
existing liability, though the time of payment is postponed. Section 193 
of the Probate Act ** permits the filing and allowance of claims that are 
not yet due. However, these refer to unmatured claims upon which there 
is an absolute liability. A claim is deemed contingent when liability accrues 
or is established only upon the happening of a future event or a contingency 
which may or may not occur. 


Where a claim is contingent at the time of the death of a decedent 
and continues to be contingent during the statutory period for filing claims 
against a decedent’s estate, such claims cannot be allowed by any court as a 
claim against a decedent’s estate. 


If a decedent’s estate has been closed and a claim that was contingent 
during his lifetime, or during the entire period of administration of his estate, 
later ripens into an absolute liability, the claimant may recover a judgment 
or a decree against the distributees of the decedent’s property, to the extent 
of the property distributed to them, regardless of the length of time that 
has elapsed since the decedent's death, unless prejudicial laches bars re- 
covery. The leading case illustrating the operation of this harsh rule is 
Union Trust Co. v. Shoemaker. ** 


Claims Not Due 


Under Section 193 of the Probate Act an unmatured claim that is ab- 
solute may be filed and allowed against a decedent’s estate during the period 
of administration even though the claim may not mature for a number of 
years after the death of the decedent. The only qualification to this pro- 
vision is that interest which has been included as part of the principal 
obligation, computed from the time of allowance of the claim to the time 
when it would have become due, should be deducted from the amount of 
the claim when it is allowed. * 

Occasionally this provision for the allowance of unmatured claims 
creates hardship. A hypothetical example is a claim against a decedent’s 
estate based on his personal liability on a real estate mortgage. At the time 
of the decedent’s death the mortgage is not in default and will not mature 
for several years thereafter. The decedent owns a parcel of real estate at 
his death valued at $100,000, subject to this mortgage indebtedness in the 


"Itt. Rev. Strat., c. 3, § 345 (1951). 
™ 258 Ill. 564, 101 N.E. 1050 (1913). 
“See note 32, supra. 
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amount of $50,000. After payment of all claims (other than the mortgage 
indebtedness) and costs of administration, there is $50,000 cash left for 
distribution in the decedent’s estate. The decedent devises the real estate 
to one person and bequeaths his money to another person. He leaves no 
other property. The mortgage debt is filed and allowed as a claim against 
the decedent's estate. Under the archaic common law rule that personal 
property, because it is liquid, is first used to pay claims, all of the money is 
used to pay the mortgage debt. A situation is thus created whereby the 
devisee acquires the parcel of real estate without any encumbrance and the 
legatee under the will will receive nothing as the personal property is con- 
sumed in paying the mortgage debt. 


It is conceivable that a court of equity might hold that the legatee 
would be subrogated to the rights of the mortgagee and become the owner 
of the mortgage. There do not appear to be any reported decisions 
covering this situation. The harshness of the situation also calls for further 
study of this particular section of the Probate Act as to the allowance of 
unmatured claims. 


Secured Claims 


Although a claim is secured by collateral or otherwise, the claimant has 
a right to file and have his claim allowed against a decedent’s estate for the 
face amount of the claim even though the value of the security is equal to 
or exceeds the amount of the principal debt. ** 


The remedies of a creditor have repeatedly been held to be cumulative. 
The creditor may resort to the personal liability of the deceased debtor, 
he may seek satisfaction from his collateral, or he may pursue both or all 
other remedies. He is subject to the qualification that he is entitled to only 
one satisfaction. 


Claims on Notes and Written Instruments 


A note or similar instrument has no validity unless it is delivered by 
the maker to the designated payee or holder. Certain other written con- 
tracts or similar instruments require a delivery before they are in force. *° 
Consequently, physical delivery of a note or other written instrument must 
be proved by the claimant against a decedent’s estate before a prima facie 
case can be established. Halladay v. Blair* graphically illustrates this 


point. 


* Furness v. Union National Bank, 147 Ill. 570, 35 N.E. 624 (1893); The People, 
etc. v. Phelps, Admx., 78 Ill. 147 (1875); In re Estate of Whipple, 285 Ill. App. 491, 2 
N_E.2d 366 (Ist Dist. 1936). 

* Cities Service Oil Co. v. Viering, 404 Ill. 538, 89 N.E.2d 392 (1949); Crosier v. 
Crosier, 201 Ill. App. 406 (3d Dist. 1916); 17 C.J.S. Contracts § 64 at 414, notes 3, 4 
(1939). 

* 223 Ill. App. 609 (2d Dist. 1921). 
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In that case, the executor filed a pleading denying that notes were 
“executed by the decedent. Because the Dead Man’s Statute, Section 2 of 
the Evidence Act, ** prohibited the claimant from testifying in her own 
behalf, she could not offer proof that she had continuous possession of 
the notes since the death of the maker, the decedent. The court held that 
this proof would violate the Dead Man’s Statute, because if this testimony 
were admissable it would carry with it the inference that the notes were 
delivered during the lifetime of the maker, the decedent. 


Section 16 of the Negotiable Instrument Law * provides that “where 
the instrument is no longer in the possession of a party whose signature 
appears thereon, a valid and intentional delivery by him is presumed 
until the contrary is proved.” This presumption of delivery only applies 
in suits between living persons and not where a deceased maker is involved. 
In a suit between living persons, the alleged maker is alive to contradict the 
fact of delivery. 


Thus, it is increasingly important when a claim is based solely on a note 
or written instrument and delivery may be challenged, that the claimant 
should procure a rule on the personal representative to file a defensive 
pleading to the claim. If the personal representative does not deny the 
execution of the instrument, the claimant, under Section 35(2) of the Civil 
Practice Act, *° does not have to offer proof of the valid signature of the 
decedent and of delivery of the instrument. * 


Contracts to Make Wills 


Volumes have been written on this subject. There are a few salient 
and important phases of this question that should be emphasized. The 
probate court does have jurisdiction to allow as a monetary claim of the 
seventh class, a claim on a contract to leave the entire estate of the 
promisor, in consideration of services. The claim can be allowed for an 
amount equal to the estimated gross value of the property in the estate less 
all prior classes of claims. This procedure was followed in the recent case 
of In re Estate of Niehaus. * 


In that case the decedent left both real and personal property. The de- 
cision does not state in what manner the claimant obtained title to the real 
estate, but it is possible that this can be done by the ordinary proceedings to 
sell a decedent’s real estate to pay debts and expenses of administration be- 
cause of an insufficiency of personal property. 


“Ih. Rev. Stat. c. 51, § 2 (1951). 

” Id., c. 98, § 36. 

“ Id., c. 110, § 159(2). 

“In re Estate of Brauns, 330 Ill. App. 322, 71 N.E.2d 364 (Ist Dist. 1947). 

“341 Ill. App. 454, 94 N.E.2d 525 (4th Dist. 1950) (leave to appeal denied by the 
Supreme Court). 
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In claims based on contracts to make wills to leave property to another 
in consideration of services, the usual measure of damages for a breach of 
this contract is the value of the property promised to be left by will. This 
was decided in 1925 by the Supreme Court in Downing v. Harris Trust & 
Savings Bank. ** However, since the probate court in the hearing of claims 
follows equitable principles, the court would not allow a claim based on 
this measure of damages, i.e., the value of the property promised, if the value 
of the services that were rendered were grossly inadequate as compared 
with the value of the property that was promised. For instance, if a con- 
tract of this kind was established by clear and convincing evidence, and the 
value of the property promised at the time of the decedent’s death was, let 
us say, $25,000, and the services that were rendered in consideration of the 
promise were reasonably worth only $1,000, the probate court would not 
allow the claim in full for $25,000. Accordingly, the value and character 
of the services rendered are always an important factor in determining 
the amount of the allowance. 


In a number of instances where real estate is involved, a court of gen- 
eral jurisdiction with chancery powers has awarded specific performance 
and has caused the title to the promised realty to be vested in the claimant. ** 


A claimant does not have an absolute right to specific performance as 
the right to this remedy is left to the sound discretion of the chancellor. ** 


In the recent case of Linder v. Potier,** the Supreme Court denied 
specific performance of a verbal contract to devise land. It reviewed the 
leading Illinois cases on this subject, and charted the requirements that 
must be met before specific performance will be awarded in a claim of this 
character. If the promisee can be made whole by allowance of damages or 
by any other adequate remedy at law, specific performance will ordinarily 
be denied. 

Accordingly, the safe course to be followed in claims of this character 
is for the claimant to file in the circuit court an action for specific per- 
formance and request alternative relief for a money decree, or file a 
monetary claim in the probate court. It is of extreme importance that the 
claim or suit be filed within the nine month period for filing claims after the 
issuance of letters to the personal representative of the estate. Although 
an action for specific performance is not barred if it is filed after the nine 
month period, if the court denies specific performance, and meanwhile the 
claimant has neglected to file his monetary claim in the probate court within 


* 318 Ill. 323, 149 N.E. 256 (1925). 

“Weidler v. Seibert, 405 Ill. 477, 91 N.E.2d 416 (1950); Holmes v. Ackley, 400 
Ill. 372, 81 N.E.2d 178 (1948); Anson v. Haywood, 397 Ill. 370, 74 N.E.2d 489 (1947); 
Chambers v. Appel, 392 Ill. 294, 64 N.E.2d 511 (1946); Evans v. Moore, 247 Ill. 60, 93 
NE. 118 (1910). 

“Yager v. Lyon, 337 Ill. 271, 169 N.E. 222 (1929). 

“409 Ill. 407, 100 N.E.2d 602 (1951). 
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.the nine month period for filing claims, as in this last cited case of Linder v. 
Potier, the claimant, who may have a valid and meritorious claim, has lost 
all remedies and is, in the vernacular, “out of luck.” 

The Supreme Court in Linder v. Potier makes a good suggestion that, 
even though a claimant under a contract of this kind believes he may be 
entitled to specific performance, he does not waive his rights to that remedy 
by filing a monetary claim in the probate court. 

A number of recent cases illustrate the type of proof required in claims 
of this character. ‘7 On the other hand, an illustrative case where a claim 
of this character was denied relief is Rigolio v. Knopf. * 

In some instances the claimant may file a claim in the probate court 
for services and omit all reference to the existence of an oral contract by the 
decedent to leave property by will. The Supreme Court has held that the 
filing of such a claim may appear to be inconsistent with a later claim by 
the same person as to the existence of a contract, but the filing of the claim 
is justified as a precautionary measure in the event that the claimant is 
unable to prove a contract to leave property by will. This holding is in 
the recent Supreme Court case of Chambers v. Appel,* which in turn 
cites other cases that followed the same rule. *° 


Claims for Personal Care, Board, and Lodging 


Claims of this character are frequently filed in the probate court. Sev- 
eral aspects of these claims are worthy of mention. Where the claim 
covers continuous services for a relatively long period of time, there is a 
presumption that regular or periodic payments have been made for these 
services. This principle is known as the “Pennsylvania rule.” This pre- 
sumption of payment is especially strong when the claim is based on an 
alleged agreed rate per week or other periodic term.** This rule was 
followed in In re Estate of Moore.** These claims for services are not in 
the same category as claims for services to be compensated by the will of 
the person to whom services were rendered. 


Very often in claims for personal care, board, and lodging the claimants 
are relatives of the decedent. The contention is made as to these claims 
that because of the family relationship, it is presumed that the services by 
the relatives were rendered gratuitously. This presumption of gratuitous 


“Weidler v. Seibert, supra note 44; Holmes v. Ackley, supra note 44; Anson v. 
Haywood, supra note 44; Chambers v. Appel, supra note 44. 

“ 390 Ill. 258, 61 N.E.2d 56 (1945). 

392 Ill. 294, 64 N.E.2d 511 (1946). 

“ A good discussion on this entire subject of contracts to leave re, by will 
can be found in Notes, 2 A.L.R. 1193 (1919); 33 A.L.R. 739 (1924); 69 A.L.R. 14 (1930); 
73 ALR. 1395 (1931); 106 A.L.R. 742 (1937). 

"In re Estate of Gilbraith, 270 Pa. 288, 113 Atl. 361 (Sup. Cr. Pa. 1921); Im re 
Long's Estate, 144 Misc. 181, 259 N.YS. 112 (1932). 
310 Ill. App. 365, 33 N.E.2d 130 (1st Dist. 1941). 
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services by relatives has many qualifications. The character of the services 
may have been so unusual that the law will imply a promise to pay for them, 
notwithstanding the claimant was related to the decedent. Moreover, the 
probative force of the presumption of gratuitous services because of the 
family relationship, applies with different degrees in light of the particular 
circumstances of the case, the nature of the services, and the degree of 
relationship of the claimant to the decedent. ** 


Claims Against Estates of Deceased Partners 


Nowhere is the power of the probate court to invoke equitable prin- 
ciples more clearly demonstrated than in considering claims against an 
estate of a deceased partner. In Henry v. Caruthers, ** the Supreme Court 
held that the probate court has jurisdiction to allow the claim of a creditor 
of a partnership in its entirety against the estate of one of the deceased 
partners. 


The Supreme Court held in that case that since the probate court was 
vested with equitable jurisdiction in the allowance of claims against estates 
of deceased persons, the probate court could follow equitable principles 
that in equity all partnership debts are deemed joint and several, that the 
creditor has a right of action at law against the surviving partners, and 
an election also to proceed in equity against the estate of the deceased 
partner, whether the survivors are insolvent or not. 


Previously, the Supreme Court had held in Doggett, Ex’x. v. Dill,°* 
that since every partnership debt in equity is joint and several, a creditor 
may, in the case of the death of a partner, resort in the first instance to an 
action against the surviving partners or against the assets of the deceased 
partner, and a failure by the creditor to proceed against the surviving 
partners until their insolvency, is no bar to the right of recovery by the 
creditor from the estate of the deceased partner. That case also held that 
where there are individual and partnership creditors, the individual creditors 
will have priority as to the assets of the partners individually, and partner- 
ship creditors have priority as to the firm assets. This authority also held 
that individual creditors have the right to insist that no part of the individual 
assets of a deceased partner should be taken and applied in payment of the 
firm debts until all the individual claims are paid in full. 


The language in these cases that the partnership creditor has “an elec- 
tion also” to proceed in equity against the estate of the deceased partner, 
does not mean that the creditor has a choice of proceeding against the 
surviving partners or against the deceased partner’s estate, and that choosing 
one remedy bars him from the other. The election of remedies doctrine 
does not apply in this situation since the claims are not inconsistent. The 


“See Note, 7 A.L.R. 2d 103 (1949) for a good discussion of these principles. 
% 196 Ill. 136 (1902). 
% 108 Ill. 560 (1884). 
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. use of the word “election” in the cases may be misleading. In no reported 
case was the use of one remedy a bar to the use of the other. The reason- 
able meaning of the words “election also” is that the partnership creditor 
has the right to use all his remedies concurrently and obtain a single satis- 
faction of his claim. 

There is a strong reason that would impel a partnership creditor to 
proceed first against the estate of a deceased partner. If he failed to file his 
claim against the estate within the statutory nine month period for filing 
claims, he would be barred from participating in a distribution of the duly 
inventoried assets, and in some cases the deceased partner might be the only 
solvent one. 

The right of creditors of a partnership to file a claim in the first instance 
against the estate of an individual deceased partner for the entire amount of 
the partnership debt, was upheld in In re Estate of Conover. ** 


Claims Against Sureties of a Deceased Maker of a Note 


Section 3 of the Statute on Sureties *’ requires a creditor to file his 
claim in the first instance against the estate of a deceased maker of any note, 
bond, bill, or other instrument in writing within the time nine months after 
the issuance of letters testamentary or of administration, and if the creditor 
fails to file his claim within the required time, the statute provides that the 
surety on the instrument shall be released from the payment thereof to the 
extent that the instrument might have been collected from the decedent’s 
estate if the claim had been filed against the estate within the nine month 
period. 


Claims on Book Accounts 


Section 3 of the present Illinois Statute on Evidence and Depositions is 
based on a statute that was enacted in 1867. This statute is archaic and be- 
longs to the oxcart period which was prior to the horse and buggy era. 
A touch of modernization crept into this statute in 1949 when an amend- 
ment was adopted to the Act which permitted the introduction in evidence 
of photographic, microfilm, or similar records. ** The ancient statutory 
requirements for identifying entries still remain. 


Under the common law and under a strict interpretation of the Book 
Account Statute, a party to a suit was competent to prove his book ac- 
count only if he did not keep any clerk and made the entries himself. *° 
If he kept a clerk who made the entries, the book account could only be 
admitted upon the evidence of the claimant if the clerk had conveniently 
died or was a non-resident at the time of the hearing, and then only upon 
proof of the clerk’s handwriting and that he made the entries in the usual 


295 Ill. App. 443, 14 N.E.2d 980 (1st Dist. 1938). 
Thy. Rev. Srat., c. 132, § 3 (1951). 

*Id.,c. 51, § 3. 

” Boyer v. Sweet, 3 Scam. 119 (Ill. 1841). 
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course of business.° This statute was originally adopted when business 
was carried on by one man outfits. If the statute were to be followed 
literally now, it would be impossible, even in cases against a debtor who is 
alive, when a mercantile, industrial concern, bank, or a creditor in any 
kind of business would seek to recover on a book account, unless every 
person who actually made the entries would personally testify concerning 
the entries. Consequently, by force of necessity, the courts have made 
case law over the years and have held consistently that it is unnecessary to 
produce as witnesses the persons who actually made the entries in the book 
accounts. These cases have uniformly held that a sufficient foundation is 
established for introduction of book accounts by proof that is as satisfactory 
as is possible under the circumstances, i.e., that the entries made are correctly 
recorded, that the witness knows of his own knowledge that the entries were 
made in the usual course of business, and that the entries were made under 
the supervision of the witness and in accordance with the uniform prac- 
tice.*! This convenient and reasonable rule was followed in Le Roy State 
Bank v. Keenan’s Bank * and W. T. Rawleigh Co. v. Ulm. * 


The Dead Man’s Statute, Section 2 of the Evidence Act, ** does not 
completely bar a party who has a claim against an estate from testifying as a 
witness when the claim is based on a book account. The decisions hold 
uniformly that Section 3 of the Evidence Act relating to book accounts is 
independent of Section 2 of the Evidence Act. Notwithstanding this 
qualification of the Dead Man’s Statute as to book accounts, the cases 
uniformly hold that a claimant on a book account against a decedent's 
estate is competent to testify as to the method of maintaining the book 
accounts and to identify the various items, but he is disqualified from testi- 
fying as to the transactions represented by the various items in the book 
account. °° Consequently, if the book account entries clearly explain the 
transactions, the book accounts in themselves may be sufficient to prove a 
prima facie claim based thereon. 


It has been held that even though a claimant of a book account may not 
explain the transactions represented by the various entries, if a code or a 
set of hieroglyphics were used to denote the various transactions, the 
claimant could testify as to their meaning. ° 


The Illinois General Assembly should adopt the Uniform Business 


® 1 Smith’s Leading Cases 398-407 (1855). 

“ People v. Small, 319 Ill. 437, 476, 150 N.E. 435, 451 (1926). 

© 337 Ill. 173, 169 N.E. 1 (1929). 

© 268 Ill. App. 248, 258 (3d Dist. 1932). 

“Tuy. Rev. Srat., c. 51, § 2 (1951). 

“ Miller & Graves v. Pratz, 179 Ill. App. 204, 206 (2d Dist. 1913); McGlasson v. 
Housel, 127 Ill. App. 360 (1st Dist. 1906); Alling v. Brazee, 27 Ill. App. 595, 600 (2d 
Dist. 1887). 
°* Wicmore, Evipence § 1556 n.3 (3d ed. 1940). 
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Records as Evidence Act, approved and recommended by the National 
Conference of Commissioners on Uniform State Laws. * 


The Illinois Book Account Statute requires that the book must be a 
book of original entry. What constitutes books of original entry is the 
subject of an extensive annotation in 17 A.L.R. 2d 235. 


SECTION 2 OF THE ILLINOIS STATUTE ON EVIDENCE 
AND DEPOSITIONS—“THE DEAD MAN’S STATUTE” 


The straight jacket and muzzle of this archaic common law relic is 
usually a material factor in any contested proceedings on claims against a 
decedent’s estate. It is a reminder of the old common law prohibition 
that prevented parties to a cause from testifying even though all the parties 
were alive. 

The Illinois Dead Man’s Statute is an absolute bar which prevents any 
litigant adverse to an estate from testifying on his own motion unless his 
testimony comes within the scope of the five limited exceptions which are 
not material to the present discussion.°* Regardless of the merit of his 
claim the claimant is disqualified from testifying on his own motion unless 
the personal representative or other parties interested in the estate waive 
this qualification. ‘ 

The Illinois Dead Man’s Statute is so confusing and poorly worded, 
that our courts of review have been called upon hundreds of times to pass 
on the multitude of questions that have been raised by this act. One of the 
most important points to bear in mind under this statute is that, notwith- 
standing the apparent sweeping language of the statute, it disqualifies only 
those persons having claims or actions adverse to the estate from testifying 
on their own motions. It does not disqualify the personal representative or 
other persons interested in the estate. The theory of this distinction is that 
the personal representative, heirs, or beneficiaries seek to preserve the 
estate, while creditors seek to deplete it. Because of the confusing wording 
of the Act, it was necessary for the Supreme Court to pass on this point 
in at least five instances, and the appellate court at least once. °° 


In the very nature of things, all claims against a decedent’s estate, when 
they are contested, should be viewed with suspicion because of the obvious 
handicap that the persons representing the estate are deprived of the testi- 


“ This is a simple statute and has been rg by the following 18 states of the 
Union: California, Delaware, Florida, Hawaii, Idaho, Minnesota, Missouri, Montana, 
New Jersey, New York, North Dakota, Ohio, Oregon, Pennsylvania, South Dakota, 
Vermont, Washington, and Wyoming. 

® In. Rev. Srar., c. 51, § 2 (1951). 

® Barnes v. Earle, 275 Ill. 381, 114 N.E. 168 (1916); Mann v. Mann, 270 Ill. 83, 
110 N.E. 345 (1915); Bailey v. Robison, 244 Ill. 16, 91 N.E. 98 (1910); I. C. R.R. Co. v. 
Reardon, 157 Ill. 372, 41 N.E. 871 (1895); Steele, et al. Admrs. v. Clark, Admr., 77 Il. 
471 (1875); Continental Casualty Co. v. Maxwell, 127 Ill. App. 19 (4th Dist. 1906). 
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mony of the decedent. However, the bar of the Dead Man’s Statute goes 
too far. 

Many years ago the Supreme Court of the United States in Lea v. Polk 
County Copper Company *° stated this crisp and pungent principle: 


“|... courts of justice lend a very unwilling ear to statements of what 
dead men had said.” 


This principle has been followed consistently by our Illinois decisions. ” 
The rightfully suspicious attitude on the part of all courts of oral statements 
of what dead men are supposed to have said, coupled with the usual re- 
quirement that an interested party to a suit should be corroborated, should 
justify the repeal of the Dead Man’s Statute in its entirety. 


Notwithstanding the 1935 amendment to the Evidence Act, whereby 
husbands and wives can now testify for or against each other, ** the spouse 
of an adverse party who is disqualified from testifying on his own motion 
by the Dead Man’s Statute is similarly disqualified as a witness. ** The close 
relationship between the spouses is the reason given for continuing this 
prohibition. 

The weight of authority holds that children may testify on behalf of 
their parents who are claimants against a decedent’s estate. Children are 
deemed not to have a direct pecuniary stake in the results of the suits of 
their parents, and the weight of credibility of their testimony is for the court 
or jury. ™ 

The personal representative of a decedent’s estate would be wise in 
using all of the discovery mechanics of the Illinois Civil Practice Act in 
investigating a disputed claim and preparing for the actual trial of the claim. 
When the personal representative of a decedent’s estate takes the pretrial 
discovery deposition of a claimant, in a number of instances the latter has 
claimed at the trial that his disqualification under the Dead Man’s Statute 
has been waived by the mere taking of his pretrial discovery deposition. 
There is only one reported case on this point, being Chapman v. Bruton, 
Inc.** That case was a wrongful death action and one of the defendants 
was examined “prior to the trial” by the plaintiff under Section 60 of the 
Illinois Civil Practice Act. *® The court held in that case that the defendant 
could not testify generally, merely because he was examined adversely prior 
to the trial. 


21 How. 493, 504 (U.S. 1858). 

™ Keshner v. Keshner, 376 Ill. 354, 363, 33 N.E.2d 877 (1941). 

® Tu. Rev. Srat., c.'51, § 5 (1951). 

% Heineman v. Hermann, 385 Ill. 191, 52 N.E.2d 263 (1944); In re Teehan’s Estate, 
287 Ill. Ap 58, 4 N.E.2d 513 (1st Dist. 1936). 

" ‘Williams v. Garvin, 389 Ill. 169, 58 N.E.2d 870 (1945); Boyd v. Boyd, 163 Ill. 611, 
45 NE. 118 (1896); Hughes v. Medendorp, 294 Ill. App. 424, 13 N.E.2d 1015 (3d 
Dist. 1938). 

® 325 Ill. App. 334, 60 N.E.2d 125 (4th Dist. 1945). 

Tit. Rev. Srat., c. 110, § 184 (1951). 
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In a number of cases a defendant adverse to an estate was examined as 


"an adverse witness under Section 60 of the Practice Act during the actual 


trial. It was held in those cases that the disqualification of the witness 
generally was not removed although he could testify on his own motion as 
to the restricted matters concerning which he was examined adversely by 
the estate representative. By analogy, if a party disqualified under the Dead 
Man’s Statute cannot testify generally on his own motion even when he is 
examined adversely at the trial, it should follow that the mere taking of his 
pretrial discovery deposition before the trial should not remove the dis- 
qualification of the Dead Man’s Statute. "7 


Many experienced lawyers and legal scholars are of the opinion that 
the Dead Man’s Statute should be abolished, that it often creates injustices 
by depriving a claimant of his rightful claim against a decedent's estate, 
and that it does not prevent dishonest claimants from producing witnesses 
who always testify that the dead man admitted his liability to the claimant. 
In states that have abolished or materially modified the Dead Man’s Statute 
there has been no complaint that the abolition of that law has resulted in 
claimants establishing fraudulent claims with any more facility than they 
did when they were disqualified from testifying. 


Statute of Non-Claim—Statute of Limitations 


Section 204 of the Probate Act, “limitations on the payment of 
claims,”’® is a statute of “non-claim” and not a statute of limitations. Under 
its provisions a claimant is barred from participating in the distribution of 
the estate of a decedent that is duly inventoried within nine months from 
the issuance of letters. The purpose of this statute is to facilitate the early 
settlement of estates. ”° 


As a hand down from feudal times, since personal property is pre- 
sumably liquid and movable and real estate is not, personalty is the primary 
fund that is first used to pay claims and expenses of administration of a 
decedent’s estate. In ancient times when most wealth was represented by 
real estate, perhaps there was a reason for this distinction, but in modern 
times when the reverse is true and most wealth is represented in personal 
property or symbols of personal property such as securities and other 
evidences of title, this common law distinction is an unjust burden upon the 
parties who are entitled to a distribution of the decedent’s personal property. 
Moreover, under various sections of the Statute of Frauds which are dis- 
cussed in a later section of this article, if a decedent’s estate consists only 
of real estate, even after his estate is closed a creditor who has neglected 


™ There is a complete discussion of this problem in Notes, 64 A.L.R. 1164 (1929); 
107 A.L.R. 490 (1937); 159 A.L.R. 421 (1945); and 1 Preparinc AND Tryinc Cases 1N 
Inurnots § 397 (1951). 

* Tu. Rev. Srat., c. 3, § 356 (1951). 

* In re Estate of Bird, 410 Ill. 390, 102 N.E.2d 329 (1952); Pearson v. McBean, 231 
Ill. 536, 83 N.E. i73 (1907); Waughop v. Bartlett, 165 Ill. 124, 46 N.E. 197 (1896). 
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to file his claim against the decedent’s estate may satisfy his claim from the 
decedent's real estate if it is owned by the heir or devisee, or the creditor 
may hold the latter liable for the value of the land if it has been sold to a 
bona fide purchaser. The creditor may invoke this remedy if his claim 
has not been barred by the general statute of limitations. 


If, after the nine month non-claim period has elapsed the estate is still 
open, a claimant who is not barred by the general statute of limitations, but 
who failed to file his claim against the estate during the nine month period 
during which the inventory was duly filed, may have his claim allowed 
against the estate as a “special judgment” which is to be satisfied only out 
of uninventoried or later discovered assets of the decedent. *° 


If, after an estate has been closed, a claimant desires to stop the bar of 
the general statute of limitations, or desires to adjudicate his claim before the 
general statute of limitations has run against him, he may be entitled to a 
special judgment even if the estate has been closed. If this procedure is 
permitted, the creditor would have to re-open the estate and have a new 
personal representative appointed by the probate court. In that event his 
claim will be adjudicated as a judgment and have validity as a judgment for 
the twenty year limitation period as to judgments. However, there is no 
reported case either permitting or denying the use of this procedure. The 
use of this procedure might be permissible and deemed in the nature of a 
declaratory judgment. In reported cases where this special judgment has 
been entered, for some reason the estate happened to be pending for ad- 
ministration in the probate court. *! 


The Statute of Non-Claim has been held to apply to all debts and de- 
mands against an estate, ** but it does not apply to the payment of costs 
and the allowance of fees of personal representatives and their attorneys, ** 
or to certain debts due the federal government, which will be discussed 
later in this article. 

Previous to the adoption of the present Probate Act of Illinois, which 
went into effect January 1, 1940, the Administration Act specifically held 
that persons under disability were not bound by the Statute of Non-Claim. 
However, the present Statute of Non-Claim under the Illinois Probate Act 
omitted this exception as to persons under disability. Although there are no 
reported cases to date on this point, in view of the present Statute of Non- 
Claim’s deliberate omission of this exception, the reviewing courts will 
probably hold that the bar of the Statute of Non-Claim now applies also 
to all persons under disability. 


“In re Estate of Charles G. Bird, supra note 79; People v. Small, 319 Ill. 437, 150 
NE. 435 (1926). 

“People v. Small, supra note 80; Darling v. McDonald, 101 Ill. 370 (1882). 

“= Millard v. Harris, 119 Ill. 185, 196, 10 N.E. 387, 393 (1887). 

© In re Estate of Nonnast, 300 Ill. App. 537, 21 N.E.2d 796 (1939), modified on other 
grounds, 374 Ill. 248, 29 N.E.2d 251 (1940). 
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The present Statute of Non-Claim bars a creditor who failed to file 
his claim within the nine month period after the issuance of letters as to 
“estate which has been inventoried” within this nine month period. As 
previously mentioned, if the personal representative after nine months from 
the issuance of letters files “an inventory listing estate not previously in- 
ventoried, and publishes once each week for three successive weeks a 
notice informing all persons that claims may be filed against the estate of 
the decedent on or before a new claim date as designated in the publication 
(the new claim date to be the first Monday in the second month following 
the month in which the first publication is made), all claims not filed on or 
before the new claim date are forever barred as to the estate listed in such 
inventory. ** 

Claims for income taxes and other debts due the United States Govern- 
ment from a decedent’s estate are unique and compel special consideration. 
Section 202 of the Probate Act ** as to classification of claims against a de- 
cedent’s estate, classifies debts due the United States as claims of the third 
class. Harrison v. Deutsch ** holds that claims for income taxes due the 
United States are debts due the United States Government. Notwithstand- 
ing the Probate Act classification of debts due the United States Government 
as being claims of the third class, express federal statutes place debts due the 
United States Government as paramount to all other debts of a decedent ** 
and fasten personal liability on the personal representative of an estate for 
debts due the United States Government if he pays any other claims first. ** 
A personal representative of a decedent’s estate is sensitive to this personal 
liability and usually pays the United States Government claims for taxes 
first, although the Commissioner of Internal Revenue has taken a practical 
view of the matter and permits claims of the first class such as funeral bills, 
expenses of administration, and the award to the surviving spouse and chil- 
dren in reasonable amounts to be paid first before the Federal Government 
claims are satisfied. *° 

In Harrison v. Deutsch the claim of the United States Government for 
taxes was filed after the expiration of the then one year period under the 
then existing Statute of Non-Claim. The lower court held that the Federal 
Government was bound by the Statute of Non-Claim period and allowed 
the claim of the United States Government as a special judgment to be 
satisfied out of subsequently inventoried assets, if any. The appellate court 
reversed the trial court and held that the federal statute, although in con- 
flict with the State of Illinois classification of claims, was paramount and 
ordered the claim paid notwithstanding the Statute of Non-Claim. 


“Tur. Rev. Srat., c. 3, § 356 (1951). 
"Id. § 354. 

“ 294 Ill. App. 8, 13 N.E.2d S511 (1st Dist. 1938). 
* Rev. Strat. § 3466 (1874), 31 U.S.C. § 191 (1946). 
“ Rev. Strat. $ 3467 (1874), 31 US.C. § 192 (1946). 
“ Inurnots Prosare Act Annoratep § 202 (1940). 
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In contracts to leave an entire estate or property by will in considera- 
tion of services to be rendered by the promisee, it has been held in a number 
of cases that the cause of action does not accrue until the death of the 
promisor, if he fails to keep his promise. ® If, however, the contract pro- 
vides for payment for the services without limitation as to time when 
payment is to be made, the statute begins to run immediately upon the 
rendition of the services. ®? 


If the contract to leave a will in consideration of services is a written 
contract, the ten year period under the general statute of limitations is 
applicable; * if the contract is oral the five year statute of limitation is ap- 
plicable; °* and in either case the cause of action does not arise until after 
the death of the promisor. 


Under Section 187a of the present Probate Act a third person may 
now initiate proceedings against the personal representative of a decedent’s 
estate to establish title to personal property. As previously stated, if the 
personal representative commences the proceedings by citation action under 
Sections 183 through 187a of the Probate Act, ** the probate court has ample 
power also to adjudicate all controverted questions of title to personal 
property. The question then arises, does the Statute of Non-Claim bar 
action when a third person claims title to personal property adverse to the 
personal representative of an estate, or may he institute his action at any 
time within the general statute of limitations? 


The Appellate Court for the First District of Illinois considered this 
question squarely in Oliver v. Crook,®* and in In re Estate of George.* 
The holding in these cases was that the Statute of Non-Claim bars only 
monetary claims, and does not apply to claims where title to specific 
property is involved. These decisions held that these title suits are adverse 
to the claim of title by decedent’s personal representative, and that the 
claimant to title does not seek through the estate but against it. Con- 
sequently, it is now clear that claims of third persons for title to personal 
property are not barred by the nine month period of the Statute of Non- 
Claim, and can be brought at any time, but are subject to the general statute 
of limitation, or laches as to equitable titles. 


If a person claims title to personal property during the general period 
of the statute of limitations, and the decedent’s estate has been closed, the 
personal representative of the estate will not be liable on the claim if he 


“ Schweickhardt v. Jokers, 250 Ill. App. 77 (3d Dist. 1928). 

"Estate of Augustus Switzer v. Gertenbach, 122 Ill. App. 26, 31 (2d Dist. 1905). 

“Iii. Rev. Srart., c. 83, § 17 (1951). 

"Id. § 16. 

*Id., c. 3, § 339. 

* Id. § § 335-339a. 

“321 Ill. App. 55, 52 N.E.2d 453 (1st Dist. 1943). 

* 335 Ill. App. 509, 82 N.E.2d 365 (1st Dist. 1948) (leave to appeal denied by the 
Supreme Court). 
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_ in good faith had previously distributed the personal property to the 
distributees. This is based on an analogous case where a later discovered 
heir brought action against the personal representative who in good faith 
had previously made distribution of a decedent’s estate without having any 


notice of the existence of the later discovered heir. °° 


Does the State of Illinois have any special preference in avoiding the 
Statute of Non-Claim as to claims for various taxes? 


The State of Illinois Retailers’ Occupation Taxes (the familiar sales 
tax), °* claims for Cigarette Taxes, *°° Gross Receipt Taxes on consumption 
of gas,*°? Gross Receipt Taxes on business of transmitting messages, *° 
Gross Receipt Taxes—Electricity, '°* Tax on Alcoholic Liquors, ** all have 
express provisions that claims for taxes under these statutes must be filed 
against the decedent’s estate within the period provided by the Statute of 
Non-Claim. 


What is the status of claims of the State of Illinois that are not for 
revenue? In People v. Smail,'°® the State of Illinois brought an action for 
an accounting against various persons, including the administrator of a 
decedent’s estate. The action was for interest derived from the use of 
state funds. The Supreme Court held in that case that the claim for an 
accounting was within the general statute of limitations, but that the Statute 
of Non-Claim barred the claimant from participating in any assets that were 
duly inventoried, and a special judgment was entered against the administra- 
tor to be satisfied out of subsequently inventoried assets, if any. Recently 
the Supreme Court of Illinois passed on this question in In re Estate of 
Bird.*°** The Supreme Court held that the claim of an agency of the 
state that does not represent revenue derived from taxation must be 
filed within the nine month period prescribed by the Statute of Non-Claim 
as to inventoried assets. Although at the time of the writing of this article, 
this decision is still subject to rehearing, it is doubtful whether a petition 
will be filed by either of the parties in the case. 


A novel question has arisen where a decedent was killed in an auto- 
mobile accident. The decedent was charged with negligence. At the time 
of his death he carried an automobile public liability policy. His estate was 
probated and closed, but the inventory omitted any listing of the automobile 
public liability policy. It was held in In re Estate of Mahan, *°* that a tort 


“In re Estate of Togneri, 296 Ill. App. 33, 15 N.E.2d 908 (1st Dist. 1938). 

” Ini. Rev. Srat., c. 120, § 443 (1951). 

™ Id. § 453.9a (3). 

™ Id. § 467.20. 

™ Id. § 467.5. 

™ Id. § 472. 

™ Id, c. 43, § 163a. 

* 319 Ill. 437, 150 NE. 435 (1926). 

430 Ill. 390, 102 N.E.2d 329 (1952). 

* 341 Ill. App. 472, 94 N.E.2d 523 (4th Dist. 1950) (leave to appeal denied by the 
Supreme Court). 











554 ADMINISTRATION OF ESTATES [ Vor. 1951 


claimant of a decedent could reopen the estate and compel the administrator 
to schedule the automobile public liability policy as an asset of the estate 
so that the tort claimant could sue the administrator in the circuit court 
under the Injuries Act, and if he recovered in this action the claimant would 
have recourse on the automobile public liability policy. 


There is an odd statutory provision under Section 19 of the Limitations 
Statute, ?°? which tolls the statute of limitations as to claims against de- 
cedents and produces some weird results. The pertinent part of this 
statute is: 


“If a person against whom an action may be brought die before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survives, an action may be commenced against his 
executors or administrators after the expiration of that time, and 
within nine months after the issuing of letters testamentary or of 
administration.” 


Nothing in this statute requires letters of administration or testamentary 
to be issued within a reasonable time after the decedent’s death. In neither 
the present Probate Act, nor the previous administration acts were there 
any time limits as to when letters of administration or testamentary must 
issue in any estate. Apparently Section 19 was adopted to protect creditors 
whose claims would have been barred by limitations within a short time, 
such as a day, a week, or a month, after the debtor’s death, and in the 
interim no administration would have been instituted. However, the word- 
ing of the statute has extended the benefits to creditors to an unreasonable 
extent. The Supreme Court has passed on this statute and has construed it 
to mean literally what it says. 


In Roberts v. Tunnell,*°* a mortgagor died and six years and two 
months after his death an administrator was appointed for his estate. Had 
it not been for the death of the mortgagor, the statute of limitations would 
have barred all action on the note and mortgage about two and one-half 
years after his death. The Supreme Court held in that case that the statute 
of limitations did not bar any remedy on the mortgage note or the mortgage. 
The Court in that case stated: 


“The cause of action on the note survived, and suit might be brought 
against his administrator whenever he should be appointed.... At 
the time this bill was filed an action at law might have been brought 
against appellant upon the note, or it could have been proved against 
the estate in the county court, and in neither case could he have 
pleaded the statute of limitation with success.” 


Under the broad and sweeping holding of the Supreme Court in 
Roberts v. Tunnell, if the six years and two months delay after the debtor’s 


Tur. Rev. Srat., c. 83, § 20 (1951). 
165 Ill. 631, 633, 46 N.E. 713, 714 (1897). 
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death for the issuance of letters of administration had been ten, twelve, 


” fifteen, twenty years, or any indefinite time, it appears that the claim would 


still have been valid. 

Section 19 of the Limitations Statute should be amended so that credi- 
tors of a decedent cannot toll the statute of limitations indefinitely. A speci- 
fied time limit after the decedent’s death should be spelled out in this section 
within which letters should be issued in estates of decedents, and the nine 
month limitation for filing claims against estates of decedents should com- 
mence to run from this definite time limit. 


Section 225 of the Probate Act, adopted in 1945, *°* prohibits the sale 
of a decedent’s real estate to pay claims and expenses of administration after 
the expiration of seven years from the date of death of a decedent. As to all 
decedents who died prior to July 1, 1945, the sale of real estate to pay claims 
and expenses of administration of these estates will be barred after July 1, 
1952. However, this seven year period may be extended *° upon a petition 
filed by the interested party in the probate court, and the court has the 
power to extend this seven year period for good cause. 


CLASSIFICATION AND PRIORITY OF CLAIMS 


Section 202 of the Probate Act *" classifies priorities of claims against 
decedent's estates. In a solvent estate the priorities of the various classes of 
claims present no problem. It is only when an estate is insolvent that the 
classification and priority of claims becomes important. 


First Class Claimts 

Funeral expenses and expenses of administration are on the same basis, 
and in the event of an insolvent estate, the undertaker, on one hand, and the 
personal representative and his attorney, on the other hand, might be com- 
pelled to prorate their claims and allowances. 

Illinois follows the common law rule that a husband is primarily liable 
for his wife’s funeral expenses, regardless of the size of his wife’s estate, but, 
conversely, a surviving wife is not primarily liable for her husband’s funeral 
expenses even though she arranges for the funeral. This strange situation 
is discussed fully in the November, 1950 issue of the Illinois Bar Journal. ** 


Second Class Claims 
The widow’s or child’s award is treated separately later in this article. 


Third Class Claims 
Debts due the United States Government have been discussed in part 
and there will be some additional comment concerning them later. 


Int. Rev. Srat., c. 3, § 379 (1951). 
™ Ibid. 

™ Id. § 354 

3 39 Ill. B,J. 190 (1950). 
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p. Fourth Class Claims 


Monies due employees of a decedent under the present Probate Act 
are now limited to $400.00 as to each claim for services rendered within 
four months prior to the death of the decedent, and the classification in- 
cludes any employees of a decedent. Under the previous Administration 
Act, the classification of employees was limited to laborers and household 
servants. 


Fifth Class Claims 


These claims are described as money and property received or held in 
trust by a decedent which cannot be identified or traced. It has been held in 
a number of decisions that the trusts covered by fifth class claims were not 
to be taken in a general sense, embracing every case in which a confidence 
has been reposed, but must of necessity be taken in a restrictive sense deemed 
technical trusts, and have no application to trusts which the law implies 
growing out of contracts.’* If the trust property can be traced, the 
claimant has an adequate remedy to establish his trust in a suit in equity in 
the circuit court. Before a claim can be allowed as a fifth class claim 
against an estate as money or property received or held in trust by a 
decedent, it is essential that it “cannot be identified or traced.” 


Sixth Class Claims 
These are debts due the State of Illinois and any county, city, township, 
village, or school district located within the State of Illinois. These are 
treated later under “Claims of Governmental Units.” 


Seventh Class Claims 
These are described as “all debts and demands.” They include claims 
of general creditors of a decedent who are not classified under any of the 
previous priorities. 


CLAIMS INCURRED IN CONTINUING 
THE BUSINESS OF A DECEDENT 


In 1945 the legislature adopted Section 213a of the Probate Act ** 
referring to the continuation of a business owned by an individual decedent 
at his death. This provision applies only to going businesses that are owned 
by an individual at the time of his death. 


Under this statute the personal representative, including an administra- 
tor or collect, except as otherwise directed by the decedent’s will (or except 
as otherwise provided by law) “shall have authority, for the preservation 


™* Felsenthal v. Kline, 214 Ill. 121, 73 N.E. 428 (1905); In re Estate of Reiter, 298 
il. App. 313, 18 NE.2d 563 (1st Dist. 1939). 
™ Try. Rev. Srat., c. 3, § 366a (1951). 
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 _ and settlement of the estate of a decedent, without personal liability, ex- 








cept for malfeasance or misfeasance, for losses incurred, to continue the 
decedent’s business during one month next following the date of the ap- 
pointment, unless the courts direct otherwise, and for such further time as 
the court from time to time may authorize on petition. . . . Obligations in- 
curred or contracts entered into shall be entitled to priority of payment 
out of the assets of the business, but, without approval of the probate court 
first obtained, shall not involve the estate beyond these assets.” 


It is advisable in these situations to serve notice of the intended contin- 
uation of a decedent’s business upon all interested parties, including all 
known creditors of a decedent. Notwithstanding the priority of the claims 
of creditors incurred in the continuation of the business over other claims, 
there have been no reported cases in courts of review concerning this 
section. 


PAYMENT OF CLAIMS 


A personal representative of an estate would be exercising the height of 
caution by waiting until nine months after the issuance of his letters before 
ying any claims. However, in actual practice small claims representing 
household bills and current family expenses in small amounts are usually 
paid soon after their allowance, if the personal representative of the estate 
believes that the estate is fully solvent. Usually he is in a position to judge. 


It is unwise to pay large claims of the seventh class before the expiration 
of the nine month period, even though they are allowed, if there is the 
slightest doubt about the solvency of a decedent’s estate. If payment of 
these large claims is made before ‘the expiration of the nine month period, 
it is advisable for the personal representative to procure a refunding bond 
with surety from the creditor. 

Occasionally claims are paid before they are allowed. Claims for small 
amounts representing current household bills usually present no problem 
when they are paid before they are allowed. However, under Section 203 of 
the Probate Act, "5 if the personal representative of an estate pays the claim 
“before it is allowed, the court may require him to establish the validity and 
classification of the claims before he is credited therewith.” Very often 
claimants who have been paid become indifferent and refuse to cooperate 
when called upon later to offer proof as to the validity of their claims. 
The burden is on the personal representative to prove the validity of the 
claims. "* It is an easy matter for the personal representative to prepare 
claims of creditors, file them, mark them for allowance, and have the court 
allow them. Then he is not assuming any burden to prove the validity of any 
claim he might pay before it is allowed. 


™ Id. § 355. 
™* Nonnast v. Northern Trust Co., 374 Ill. 248, 29 N.E.2d 251 (1940). 
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Under Section 205 of the Probate Act,” when the estate is insufficient 
to pay the claims in any one class, the claims in that class shall be paid 
pro rata. 


APPEALS 


As to orders allowing or disallowing claims entered by the probate 
court, an appeal from the probate court to the circuit court for a trial de 
novo “may be taken by any person who considers himself aggrieved to the 
circuit court by the filing in, and the approval by, the probate court of an 
appeal bond and the payment of the costs and fees of the appeal.” The 
order approving the bond and payment of the costs must be made within 
twenty days from the entry of the probate court order. 

The time for the filing of the bond and payment of the fees may be 
extended by the probate court if application for an extension is made within 
the twenty day period, but the time for filing the bond and payment of 
costs may not be extended beyond sixty days after the entry of the order 
of allowance or disallowance of the claim. 

A party “aggrieved” who is entitled to appeal from an order allowing 
or disallowing a claim, need not be a party to the record.*** The word 
“aggrieved” does not refer to the emotional state of mind of a party, but 
to his financial interest in the allowance or disallowance of a claim. 12° 


Section 331 of the Probate Act '*° provides that on appeal to the circuit 
court for a trial de novo from the order of the probate court allowing, re- 
jecting, or dismissing a claim, the bond should be for costs only. The 
reason for this is obvious: if the claim is allowed and an appeal is taken from 
the order of allowance by the personal representative or other party 
“aggrieved,” the bond furnished by the personal representative, if he was 
required to give surety when he was originally appointed, is sufficient pro- 
tection to the claimant if the claim is allowed. Moreover, since the filing 
and approval of the appeal bond in the probate court, in effect, wipes out 
the order of allowance and a trial de novo is had in the circuit court on the 
claim, there is no valid reason for requiring the personal representative or 
the party aggrieved to furnish anything more than a bond for costs on the 
appeal. 

The requirement for taking an appeal from an order allowing or dis- 
allowing a claim in the probate court is very simple. It is not necessary 


Tut. Rev. Srat., c. 3, § 357 (1951). 

™ Weer v. Gand, 88 Ill. 490 (1878); Mundy v. Mundy, 230 Ill. App. 266, 269 (4th 
Dist. 1923); Collins v. Kinnare, 89 Ill. App. 236 (1st Dist. 1899). 

™ In re Estate of Collignon, 333 Ill. App. 562, 77 N.E.2d 841 (1st Dist. 1948); Sun- 
therker v. Richter, 261 Ill. App. 547 (1st Dist. 1931). Compare People v. O’Connell, 
378 Ill. 346, 350, 38 N.E.2d 40 (1941) where children of an alleged incompetent, who 
— be liable for his support if his estate was wasted, were parties “aggrieved” with 
right to appeal to circuit court from probate court order appointing conservator. 

™ Int. Rev. Srat., c. 3, § 485 (1951). 
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.that a notice of appeal should be filed as required generally under the 


provisions of the Civil Practice Act, nor is it necessary to obtain an order 
of the probate court allowing an appeal from that court to the circuit court. 
The present Probate Act provides only for approval of the bond by the 
probate court and the payment of fees of the appeal within twenty days or 
within the extended period not to exceed sixty days from the date of the 
order allowing or disallowing the claim. If this is done, the appeal is per- 
fected from the probate court to the circuit court. 


If a claim is allowed on a trial de novo in the circuit court and the per- 
sonal representative of the estate desires to appeal the order of allowance to 
the appellate court, he must perfect his appeal under the same procedure 
used in other appeals under the Civil Practice Act. This requires the filing 
of a notice of appeal. *** No bond is required to perfect the appeal. If for 
some reason the personal representative of the estate desires to have his 
appeal act as a supersedeas, it is necessary for him to file an appeal bond. 
Section 334 of the Probate Act provides that in appeals to courts’ other than 
the circuit court for a trial de novo, the appeal bond “shall be conditioned 
to pay the judgment or decree with costs in due course of administration 
...” 422, The penal sum of the appeal bond then would be at least the amount 
of the claim allowed by the circuit court plus interest for the estimated 
period of the appeal. 


SURVIVING SPOUSE’S OR CHILD’S AWARD 


In 1949 the legislature amended Sections 178 and 179 of the Probate 
Act }** to provide for an award to the surviving husband, as well as the 
surviving wife of a decedent, and the familiar previous terminology of the 
statute concerning “widow’s award” has been changed to “surviving 
spouse’s award.” This change was made in contemplation of future legisla- 
tion which will seek to abolish dower in Illinois. 

The minimum award to a surviving spouse is $1,000, with an additional 
award of not less than $500 to the surviving spouse for each child of the 
decedent who is a minor at the date of his death. 


Under Section 179 of the Probate Act, '** where a decedent leaves no 
surviving spouse, there shall be allowed to all children of the decedent who 
are minors at the date of death, and all female children residing with the 
decedent at the time of his death, an award equivalent to a surviving spouse’s 
or child’s award which may be apportioned as the court directs. 


The provision for an award is “for such a sum of money as the ap- 
praisers deem reasonable for the proper support of the surviving spouse 


™ Id., c. 110, § 200. 
™ Id., c. 3, § 488. 
™ Id. § § 330, 331. 
™ Id. § 331. 
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and minor children of the decedent for the period of nine months after the 
death of the decedent in a manner suited to the condition in life of the 
surviving spouse and to the condition of the estate.” 

The statute makes no reference to the separate independent wealth of 
the surviving spouse. That situation is usually present where the decedent 
and the surviving spouse have entered into second marriages late in life. 
There are no reported Illinois cases on the question of whether the separate 
independent wealth of the surviving spouse should be considered in deter- 
mining the amount of the surviving spouse’s award. In Illinois it has been 
the practice to give this factor very little weight and emphasis is placed on 
the statutory language of awarding a sum which by itself will furnish 
support of the surviving spouse and minor children of the decedent for the 
period of nine months after his death “in a manner suited to the condition 
in life of the surviving spouse and to the condition of the estate,” without 
any reference to the separate wealth, if any, of the wife. In some other 
jurisdictions the separate independent wealth of the surviving wife is con- 
sidered in determining the amount of her award.’** A separation or 
abandonment does not ordinarily bar allowance to the innocent spouse. The 
offending spouse usually is not entitled to an award. '** 

The award does not bear interest. ‘*7 The surviving spouse’s award, if 
paid in cash, should be paid to the surviving spouse in three equal install- 
ments, one at the end of each three months’ period after the issuance of 
letters. *** 

Under Section 181 of the Probate Act, 1° the surviving spouse may, 
in lieu of cash, select in payment of the award, in whole or in part, goods 
and chattels of the decedent not specifically bequeathed, at their appraised 
value. The term “goods and chattels” evidently refers to tangible personal 
property and not intangibles such as certificates of corporate stock and other 
securities. 

Under Section 182 of the Probate Act, **° if the will of the decedent 
expressly provides that its provisions for the surviving spouse are in lieu of 
the award, and the surviving spouse does not renounce the will, the sur- 
viving spouse is not entitled to any award. 

Under Section 178 of the Probate Act, *** the surviving spouse’s and 
child’s award are free from execution, garnishment, or attachment while the 
property representing the award is in the hands of the executor or 
administrator. 


™ 1 Woerner, AMenican Law or ApMINISTRATION 263 (3d ed. 1923). 

**21 Am. Jur., Executors and Administrators, § 322 at 564 (1939); 34 C.J.S. Execu- 
tors and Administrators § 344 at 50 (1942). 

™ Field v. Field, 215 Ill. 496, 74 NE. 443 (1905). 

™ Int. Rev. Srar., c. 3, § 330 (1951). 

™ Id. § 333. 

™ Id. § 334. 
Id. & 330. 
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One of the most confusing portions of Section 178 of the Probate Act 
as to the surviving spouse’s award, is that the surviving spouse of a deceased 
resident of Illinois whose estate is being administered in this state, shall be 
allowed as the surviving spouse’s own property, “. . . the family pictures 
and wearing apparel, jewels and ornaments of herself and her minor chil- 
dren.” The language just quoted had been carried for many years in all 
previous statutory provisions for widow’s awards. This language in the 
feminine gender was inadvertently permitted to remain unchanged when 
Section 178 of the Probate Act was amended in 1949 to provide for a sur- 
viving spouse’s award. 

The mystery as to the meaning of this language disappears when we go 
back to the common law, when a husband, upon marriage, acquired title to 
all of his wife’s property, personal and real. **? Prior to the passage of the 
Married Women Acts in Illinois the common law prevented a married 
woman from owning property, and this last quoted provision resulted in 
the restoration of title to the wife of her wearing apparel, jewels, and 
ornaments as well as those of her minor children upon the death of her 
husband. 


Just what is meant by “family pictures” is not entirely clear as there 
are no reported Illinois cases on the subject. However, it is the belief of 
many lawyers that family pictures refer to paintings, drawings, or pho- 
tographs of members of the family that have no great monetary value. It 
has been held that family pictures do not pertain to a private gallery of 
costly paintings or masterpieces. *** If costly paintings are owned by a 
decedent at his death, they are not exempt from the claims of his 
creditors. *** 

Under Section 180 of the Probate Act, *** on petition of the surviving 
spouse, executor, administrator, legatee, devisee, or creditor of the estate, 
the probate court may hear evidence and may increase or diminish the 
award as justice requires. 


CLAIMS OF GOVERNMENTAL UNITS 


Income Taxes and Other Debts Due the United States 
As heretofore explained, debts due the United States Government are 
third class claims under Section 202 of the Probate Act.*** The previously 
cited case of Harrison v. Deutsch, *** relies on a federal statute that fastens 
personal liability on the personal representative of a decedent’s estate if he 


™ Miller v. MacVeagh, 40 Ill. App. 532 (1st Dist. 1891). 
8 M’Micken v. Board of Directors, M’Micken University, 2 Am. L. Rec. (N.S.) 
489, 490 (1863). 
™ Ibid. 
™Iur. Rev. Srat., c. 3, § 332 (1951). 
™ Id. § 354. 
#204 Ill. App. 8, 13 N.E.2d 511 (1st Dist. 1938). 
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first pays any other debt of the decedent before he satisfies and pays debts 
due the United States. *** This case also cites the applicable federal statute 
that when a decedent's estate is insolvent, the debts due the United States 
shall be first satisfied. 


In /linois Probate Act Annotated,‘ there is a clear explanation of the 
priority of claims for income taxes and other debts due the United States: 


“It has been held in a number of federal and state court decisions 
that the priority of the United States must be subordinated to the 
priority of any valid, specific and perfected lien on the debtor’s 
property (this has been affirmed by the United States Supreme Court), 
and that it is also subordinated to the reasonable costs of administration, 
funeral expenses and the widow's award (this has not yet been spe- 
cifically affirmed by the United States Supreme Court). In the case 
of a partnership, the priority of the United States is subordinated, as to 
the partnership property, to the claims of the partnership creditors. 
Except for these subordinations, the priority of the United States is 
paramount and takes precedence even over the expenses of the last 
illness. It also takes precedence over the payment of debts secured by 
a general lien such as a judgment or a tax lien which has not been made 
specific, as for example, by a specific levy, sale or notice. .. . 

“The deduction of funeral expenses and widow’s award has been 
sanctioned by the federal taxing authorities in the following rulings: 
VII 2 Cumulative Internal Revenue Bulletin, 162, 72. V 1 Cumulative 
Internal Revenue Bulletin, 109. XII 35 Cumulative Internal Revenue 
Bulletin, 6375. Decision 7275, 24 B.T.A. 807 (this case involved 
payment of a widow’s award under the Illinois statute.) . . . 

“The case of United States v. Hack, 8 Pet. 271, 1834, Thompson, J., 
affirms the doctrine that priority of the United States does not reach 
the priority of a partner so as to pay the separate debt of the partner 
until the partnership property has satisfied the partnership debts. 

“These exceptions to the priority of the United States rest upon 
the theory that the costs of administration, the funeral expenses and the 
widow’s award are charges on the property and not debts of the estate, 
and that only after these charges are paid off does the debtor’s property 
become subject to any debts at all... .” 


Debts Due Other Governmental Units 


Sixth class claims are debts due the State of Illinois and any county, 
township, city, town, village, or school district located within the State of 
Illinois. Previous to the adoption of the present Probate Act there was no 
separate classification for debts due the State of Illinois or any county, 
township, city, town, village, or school district located within the state. 


™ Rev. Strat. § 3467 (1874), 31 U.S.C. § 192 (1946). 
™ Irtiwois Propate Act ANNOTATED § 202 at 185 (1940). 
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Under previous administration acts the state had a common law right 
of preferred payment of its claims, and this preference could not be 
abrogated except by express provisions of a statute. '*® Under the present 
Probate Act, the legislature has specifically classified claims of the State of 
Illinois and of any county, township, city, town, village, or school district 
located within the state, as claims of the sixth class, and this constitutes a 
statutory abrogation of the common law right of the state to prior payment 
of its claims against a decedent’s estate. '*’ 


LIABILITY OF HEIRS OR DEVISEES 


As previously pointed out, if a claim is contingent while a decedent’s 
estate is being administered, the claimant cannot recover on the claim or on 
any suit against the personal representative of a decedent’s estate. If, after 
the decedent’s estate is closed, the claim becomes absolute, the creditor, if 
he proceeds within the period of the general statute of limitations and is not 
barred by prejudicial laches (if his claim is an equitable one), can recover 
the value of the decedent’s property from the heirs or devisees of the 
decedent. **? 


There is another aspect of the remedies of creditors who fail, for some 
reason, to file their claims against the decedent’s estate, but whose claims 
are still not barred by the general statute of limitations. This is the remedy 
given both under the common law and by Sections 10 to 14 of the [Illinois 
Statute of Frauds. '** Before these remedies may be invoked, the creditor 
must first establish that the personal property of the decedent was insuf- 
ficient to pay his just debts and expenses of administration. If the per- 
sonalty was insufficient to satisfy these charges, or if the decedent owned 
no personal property, but only real estaate at his death, even though the 
real estate is duly inventoried within nine months after the issuance of let- 
ters, the creditor can sequester the real estate after the lapse of the nine 
month period of the Statute of Non-Claim and impose a lien upon it if title 
still is vested in the heir or devisee.'** If the heir or devisee has alienated 
the land, the creditor may bring an action against the heir or devisee and ob- 
tain a judgment or money decree against him to the extent of the value of the 
real estate acquired by the heir or devisee at the time of his ancestor’s death, 
plus the net rentals received by the heir or devisee. '** 


The reason that is offered for giving creditors this remedy is that an 


‘“° The People v. Oregon Savings Bank, 357 Ill. 545, 192 NE. 580 (1934). 

Int. Rev. Srat., c. 3, § 354 (1951). 

** Union Trust Co. v. Shoemaker, 258 Ill. 564, 101 N.E. 1050 (1913). 

Tut. Rev. Srat., c. 59, § § 10-14 (1951). 

“ Branger v. Lucy, 82 Ill. 91 (1876). 

“ Durflinger v. Arnold, 329 Ill. 93, 160 N.E. 172 (1928); Straus Bros. Co. v. Rush, 
241 Ill. App. 216 (2d Dist. 1926). 
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heir or devisee should satisfy his ancestor’s debts before enjoying the bene- 
fits of his ancestor’s land. ** 


Studies are now being made with a view of introducing in the 1953 
session of the Illinois legislature appropriate amendments to the Probate 
Act and to various sections of the Statute of Frauds. Under this proposed 
legislation, if a claimant who has an absolute (not contingent) claim against 
a decedent fails to file his claim against the decedent’s estate within the nine 
month period provided by the Statute of Non-Claim, the creditor will be 
barred from any action against any person as to any real as well as personal 
property that has been duly inventoried by the personal representative of 
the estate within nine months from the issuance of letters. Creditors under 
this proposed legislation will include persons under any disability, and also 
the State of Illinois, or other state governmental units. 


This proposed act will further provide that this bar of the Statute of 
Non-Claim will apply to real estate even if it is still owned by the heir or 
devisee. 

It is believed that this proposed legislation will promote diligence on 
the part of all claimants in filing their claims within the Statute of Non- 
Claim period and will stabilize titles to real estate. 


CONCLUSION 


The legal questions involved in the ascertainment and payment of 
claims against a decedent’s estate encompass many branches of the law. The 
questions involved in disputed claims against a decedent’s estate do not 
appear only in the Probate Act. The Evidence Statute, the Statute on 
Limitations, and the Statute of Frauds, are just a few of the subjects that 
must be covered. 

No other court deals with human conduct, its frailties, and virtues 
more consistently than the probate court. 

The foregoing discussion regarding claims attempts to reflect the 
human, as well as legal problems, that are presented in contested litigation 
involving claims against a decedent’s estate. 


“* Straus Bros. Co. v. Rush, supra note 145. 




















TAX PROBLEMS INVOLVED IN 
ADMINISTRATION' 


BY BYRON E. BRONSTON * 


MR. TESTATOR IS DEAD. Soon his family will express their fears over 
how much of his estate will be left after the death taxes have been paid 
and their fears will not be without foundation. But long before the estate 
and inheritance taxes must be determined, the executor and the attorney 
will have other tax schedules to be filed and other taxes to be paid. The 
death of Mr. Testator has created not only a new order of living for his 
family; it has also automatically changed the requirements for filing income 
tax returns; it has brought about a different treatment to be accorded in- 
come, deductions, exemptions; it has given to the executor opportunity 
to invoke different rules with respect to the running of statutes of limita- 
tions; it has also imposed upon the executor liabilities and responsibilities of 
which he must be aware and against which he must guard lest he incur loss 
to himself as well as to the estate which he is administering. Months before 
the federal estate tax becomes payable, the executor and the attorney must 
consider their plan of action, including the effect upon the income, estate, 
and inheritance taxes to be paid if they do not ascertain and weigh carefully 
all the available facts having a bearing upon the estate’s tax liabilities. 


FILING OF NOTICES 


After the appointment of the executor, one of the first documents 
which he should prepare and file is one which often goes unnoticed. It is 
the notice of the assumption of the office of the executor, and when it is 
properly served upon the Commissioner of Internal Revenue, it places the 
executor in the fiduciary relationship insofar as the Commissioner is con- 


¢ Portions of this article first appeared in the October, 1951 issue of Trusts and Estates 
as part of the report of the Committee on State and Federal Taxation, of the Real 
Property, Probate, and Trust Law Section of the American Bar Association. Mr. 
Bronston is a member of that committee. The report, “Tax Responsibilities of 
Executors” by Marvin K. Collie, Chairman of the committee is found in 90 Trusts 
and Estates 676. The author acknowledges as a source of other material an article 
by Mr. Arthur M. Schneck appearing in 29 Taxes 447 (June, 1951). 


“BYRON E. BRONSTON. LL.B. 1923, University of Chicago Law 
School; Second Vice President, Continental Illinois National Bank and 
Trust Company of Chicago; Chairman, Section on Federal Taxation, 
Illinois State Bar Association; member of the State and Local Taxation 
Committee, Illinois State Chamber of Commerce; author of various 
articles in legal periodicals. 
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cerned and continues him in that position until he is properly discharged. 
While no particular form of notice is required, the Regulations state that it 
must be in writing, signed by the fiduciary, giving the names and addresses 
of the beneficiaries, filed with the Commissioner, and be accompanied by 
certified copies of letters testamentary issued to the executor.* It must 
also state whether there is a liability for tax, and, if so, the year or years 
involved; whether there is a liability at law or in equity of a transferee of the 
property of a taxpayer; or whether there is a liability of a fiduciary under 
Section 3467 of the Revised Statutes, as amended, in respect of the payment 
of any tax from the estate of the taxpayer. 


Irrespective of a discharge by the probate court, failure to give the 
notice of appointment in the prescribed form, it is generally held, does not 
relieve the executor of his responsibility to the Federal Government. While 
ordinarily the possibility of a penalty for failure to file such notice would 
seem to be remote, it is important to remember that before an assessment 
is valid, the Commissioner must issue a properly addressed deficiency notice 
to the taxpayer. This deficiency notice is properly addressed if sent to 
the taxpayer’s last known address? unless the executor has given a notice 
of fiduciary relationship.* If the executor fails to give the proper notice, 
he risks surcharge if a deficiency notice is not duly received by him. 

The same section of the Regulations provides that another notice must 
be filed upon termination of the executor’s tenure if the executor is to be 
relieved of further responsibility to the Federal Government. It would 
appear that the second notice is entirely effective even though the first 
notice is never given. Once the executor has given notice of his discharge, 
he has no further authority to represent the estate as to federal tax matters. * 
The fiduciary capacity, however, must have terminated under the state law 
or the notice is not effective. ° 

The Regulations define “executor” to include any person in actual or 
constructive possession of the estate’s property in the event a legal repre- 
sentative of the deceased does not qualify within two months after the date 
of death of the deceased. If the executor does qualify as such, the persons 
in possession of the deceased’s property are excluded from such term. ° 


With respect to the federal estate tax, the executor is required to file 
a Preliminary Notice, Form 704, within two months after the death of the 
deceased or two months after the date the executor qualified as such, which- 
ever date is later.’ Such preliminary notice must be filed if the gross estate 


*Int. Rev. Cone § 312; U.S. Treas. Reg. 111, § 29.312-1 (1943). 
2 Int. Rev. Cope § 272(k). 

* Id. § § 312, 901, 1026. 

‘Estate of Joseph B. Dabney, 40 B.T.A. 276 (1939). 

* Hulburd v. Commissioner, 296 U.S. 300 (1935.) 

*US Treas. Reg. 105, § 81.59 (1942); cf. U.S. Treas. Reg. 105, § 81.85 (1942). 
* lyr. Rev. Cove § 820; US. Treas. Reg. 105, § § 81.57, 81.58 (1942). 
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exceeds $60,000 in value at the date of death. Such value is determined un- 
der the Federal Estate Tax Statute and has no relevance to the extent of the 
probate estate. Therefore, the executor must examine the affairs of the de- 
ceased to ascertain whether there are any assets such as life insurance, gifts in 
contemplation of death, or property held in joint tenancy which might raise 
the gross taxable estate to more than $60,000. This notice must be filed re- 
gardless of the amount of deductions claimed by the estate or of any conten- 
tion with respect to the exclusion of any of the property from the estate. 
The Regulations provide that such notice should be prepared and filed if an 
examination indicates any doubt as to the $60,000 requirement being met and 
that the filing of such notice is mandatory. Note, however, that if the de- 
cedent was a non-resident and not a citizen of the United States, a prelimi- 
nary notice must be filed if the gross estate exceeds $2,000 in value.* Form 
704 indicates that an approximation must be given with respect to the 
various types of property in the estate, but it is common practice in many 
cases to ignore this requirement and instead insert a lump sum. 

Failure to file the preliminary notice does not result in ad valorem 
penalties being asserted because there is no tax by which the penalty may 
be measured. However, a mandatory penalty not exceeding $500 from the 
person failing to comply with the filing of such notice, together with the 
cost of the suit, to be recovered in a civil action in the name of the United 
States, is apparently imposed.* The general practice seems to be that such 
penalties are not asserted except in case of a refusal to file such notice after 
demand has been made. The penalty necessarily would be imposed directly 
upon the executor and would not be a charge against the estate. The 
preliminary notice is not a “return” within the scope of the criminal penalty 
provided by Internal Revenue Code Section 894(b)(2)(B) for failure to 
file a return. This section does not provide a penalty for willful failure of 
the executor to keep records and supply any information which may be 
pertinent to the collection of the estate tax. Personal penalties are exacted 
for failure to supply supplemental data.*° The law requires an information 
return to be filed where distributions have been made to the beneficiaries. ** 


PERSONAL LIABILITY OF THE EXECUTOR 


In reporting the income of the decedent it is becoming increasingly 
obvious that it is the duty of an executor to examine the returns of the 
decedent which had been filed prior to the date of death and to make some 
reasonable check between the assets in the estate and the prior income tax 
returns. A correlation of the two may make it obvious on the usual “net 


*US. Treas. Reg. 105, § 81.60 (1942). 

*Int. Rev. Cone § 894. 

* Id. § 821(a) (1). 

"Id. § 147; U.S. Treas. Reg. 111, $ 29.147-1 (1943). 








568 ADMINISTRATION OF ESTATES [Vor. 1951 


worth” basis that the decedent had failed to report part or all of the income 
from his assets. An executor owes an obligation both to the government 
and to the estate to disclose the facts through the preparation and filing of 
amended returns, insofar as it may be possible to prepare such returns, if an 
examination of the facts leads the executor to feel reasonably sure that false 
returns were filed by the decedent. A failure to do so might result in a 
criminal charge against the executor for the concealment of a material fact 
in a dealing with an agency of the United States. It is also possible that a 
violation of Section 145 of the Internal Revenue Code might be involved. 
There is no way in which the executor may terminate his responsibilities 
for the penalties that might be imposed with respect to false returns. 


If an executor finds himself saddled with personal liability, it may be 
the result of unpaid income tax assessments issued against the decedent or the 
estate. Such a liability arises as a matter of substantive law under Sections 
3466 and 3467 of the Revised Statutes. ** Section 3466 creates a priority of 
payment in favor of debts due to the United States whenever the estate of 
any deceased debtor in the hands of the executors or administrators is in- 
sufficient to pay all the debts due from the deceased. Section 3467 makes 
the executor personally liable if he pays in whole or in part any debt due by 
the person or estate for whom or for which he acts before he satisfies and 
pays the debts due to the United States. If he is liable it shall be to the 
extent of such payments for debts so due to the United States or for so much 
thereof as remain due and unpaid. The priority granted by Section 3466 
must exist before the personal liability of the executor will arise under 
Section 3467. The act, therefore, which causes the personal liability to 
arise is the payment or distribution of assets which results in insolvency. 
However, if the executor distributes a clearly solvent estate while the debt 
is still owing to the United States, he may find himself personally liable for 
the debt. ?° 


Estate Tax Regulations 105, Section 81.99, provide that, if the executor 
before paying all the estate tax pays in whole or in part any debt due by the 
decedent or the decedent’s estate, or distributes any portion of the estate, he 
is personally liable to the extent of such payment or distribution for so much 
of the estate tax as remains due and unpaid. The all inclusive language of 
this regulation would seem to preclude the distribution of any part of the 
estate by a cautious executor, in spite of the fact that a partial distribution 
may well effect substantial income tax savings. 


However, opinion is not uniform that the statutes should be interpreted 
so rigorously. In Jessie Smith, Executrix,'* the Board of Tax Appeals 
stated: 


*31 US.CA. § § 191, 192, as amended by Rev. Act of 1934. 

* United States v. Munroe, 46-1 U.S.T.C. J 9219, 65 F. Supp. 213 (W.D. Penn. 
1946). 
424 B.T.A. 807, 811 (1931). 








Winter] TAX PROBLEMS 569 


“The funds in her hands as executrix, after the payment of only a por- 
tion of the widow’s allowance and the expenses of protecting the 
estate, amounted to nothing. We do not think, therefore, that she is 
liable in her own person for the Government taxes under section 3467 
of the Revised Statutes.” 


This seems to be the sole exception in the avoidance of personal liability, and 
if the tax is collected from the personal representative, his only recoupment 
must be from the distributees. The personal liability arises at the time the 
statute is violated and the extent of the liability is the amount of the dis- 
tribution * other than to the United States, which includes the amounts 
distributed to the beneficiaries of the estate. 


The situation with respect to the personal liability of the executor for 
unpaid assessments on returns of the taxpayer during his lifetime seems to 
indicate that personal liability will not be imposed upon the executor in the 
absence of his knowledge of the unpaid assessment. But the courts are not 
uniform in the application of their respective tests. In Livingston v. 
Becker, ‘* the court concluded that the statute relied on and which created 
a personal liability in favor of the United States and against the trustee was 
highly penal and that notice of the existence of a tax due the United States 
must be given to the trustee, at least to the extent of bringing home to him 
such facts as to put a reasonable and prudent person on inquiry. 


However, in Irving Trust Co.** the court stated: 

“But the courts have held, in interpreting section 3467, that in order to 
render a trustee personally liable, it must appear that the trustee is 
chargeable with knowledge of the debt due to the United States... . 
If the trustee has knowledge of the debt, it matters not how that knowl- 
edge was obtained... . It is enough if the trustee be in possession of 
such facts as that a faithful and fair discharge of his duty would put 
him on inquiry.” 

In contrast, Income Tax Regulations 111, Section 29.162-1, state, with 
respect to returns filed by the executor, that the liability for the payment of 
the tax attaches to the person of the executor or administrator up to and 
after his discharge if prior to distribution and discharge he had notice of his 
tax obligation or failed to exercise due diligence in ascertaining whether 
or not such obligation existed. 


In Giovaninni Terranova, ** the Commissioner in asserting personal li- 
ability argued that, as the executors paid outside debts and distributed the 
remaining assets without discharging the deficiencies involved, there was no 
escape from their liability by reason of the fact that they were unaware of 
the tax, even though no determination of tax liability had been made until 


*US. v. Munroe, supra note 13. 

* 40 F.2d 673 (E.D. Mo. 1929). 

* 36 B.T.A. 146, 148 (1937). 

*P-H 1943 TC Mem. Dec. J 43,380. 
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long after the executors had been discharged. The Terranova case involved 
a transferee liability and the facts were that the decedent had not filed a re- 
turn for several years prior to his death nor had he kept adequate records of 
his income. Even though the executors may not have had any knowledge of 
the decedent’s business affairs, under these conditions it would seem that, 
acting prudently, they would not have distributed the assets of the estate 
until they had satisfied themselves with respect to the income tax liabilities 
of the decedent. 

What of the danger where the executor has a faint amount of knowl- 
edge that might indicate fraud and, being able to find nothing further, is 
ready to close the estate? Should be bring this situation to the attention of 
the Bureau and force a case? This question cannot be lightly or quickly 
answered. Every executor and attorney with the problem before them 
will have to answer it in the light of the circumstances applicable to their 
particular case. The courts specifically provide that such personal liability 
may be enforced against an executor by the same procedure as with respect 
to the enforcement of a tax deficiency. ** 


Section 311(b)(3) of the Internal Revenue Code provides, as to the 
personal liability of a fiduciary, that assessment may be made against a 
fiduciary “. . . not later than one year after the liability arises or not later 
than the expiration of the period for collection of the tax in respect to which 
such liability arises, whichever is later.” Inasmuch as the period for col- 
lection of a duly assessed tax is six years, theoretically it is possible for the 
Commissioner to assess personal liability of the fiduciary just short of seven 
years from the original assessment. ”° 

The ordinary period for assessment against a taxpayer is three years 
from the due date of the return.*2_ By proper notice under the provisions 
of Section 275(b) of the Internal Revenue Code an executor may shorten 
this period to eighteen months from the notice in the case of his decedent’s 
returns and in the case of his own returns during the period of administra- 
tion of the estate. There are, however, certain exceptions to this short 
period of assessment which are set forth in the Code. The more important 
of these exceptions are: 

1. Where 25% or more of the gross income has been omitted from 

the return. ?? 

2. Where mathematical error has been made in the return. 7* 

Where the return is false or fraudulent. *4 
4. Where no return was filed. 


tae 
. 


* Int. Rev. Cope § 311(a) (2). 
* Id. § 276(c). 

™ Id. § 275(a). 

* Id. § 275(c). 

* Id. § 272(f). 

* Id. § 276(a). 

* Ibid. 
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5. Where transferee liability of the decedent or the estate was involved 
and was not adequately described in the notice. ** 


The question has also been raised as to whether or not Code Section 
311(c) may be a further exception in view of the fact that this section seems 
at least in part in direct conflict with Code Section 275(b), i.e., there seems 
to be no way for a living taxpayer to shorten the statute. As an example, 
suppose the executor from an examination of a decedent’s return learns 
that an error of law was committed on such return. 


In addition to requesting under Section 275(b) of the Internal Revenue 
Code an early determination with respect to income taxes, the executor 
under Section 825(a) of the Code has the right to request the determination 
of the federal estate tax within one year from the filing of the return. The 
executor is thereupon released from personal liability for any deficiency in 
estate tax found due after that date. A common misconception exists with 
respect to the extent of such request, for many do not realize that such 
discharge is limited to the personal liability of the executor for unpaid 
federal estate tax. Such request does not discharge the liability of the estate, 
nor does it release the executor from liability for any other charges asserted 
under Sections 3466 and 3467 of the Revised Statutes. ?7 The section has 
no applicability to the liability. of any person as a transferee of estate 
assets. 7° 


INCOME TAX RETURNS 


Generally two or more income tax returns are required to be prepared 
and filed by the executor. Even though the estate of a deceased person is 
considered for most legal purposes to be merely the representative of the 
deceased for the purpose of settling his affairs and distributing his assets, 
the tax law is unique in regarding the estate as a separate and distinct entity. 
The reason for treating estates thus for tax purposes is in order to subject 
to taxation income earned during the interim between the decedent’s death 
and the time when the income from his property becomes taxable to his 
beneficiaries. The estate reports during this period all income received by it 
and is allowed a deduction for income which is distributed or distributable 
to beneficiaries. All income received during the period of administration 
is thereby taxed either to the estate or to the beneficiaries. 


The first income tax return to be filed by the executor is the last return 
of the deceased covering the period between the end of the last taxable 
period of the decedent and the date of death. The Regulations place the 
duty of filing this return on the executor. ** Form 1040, or 1040A, is filed 


* DeForest Hulburd et al., Executors and Trustees, 21 B.T.A. 23 (1930). 
* Rodenbough v. United States, 25 F.2d 13 (3d Cir. 1928). 

* Bessie M. Brainard, 47 B.T.A. 947 (1942). 

* US. Treas. Reg. 111, § 29.142-6 (1943). 
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for the decedent and must be accompanied by a copy of letters testamen- 
tary, or letters of administration, to show the authority of the personal 
representative to sign the return. 


In order for fiduciaries to have more time within which to complete 
the work required for filing their income tax returns, the Revenue Act of 
1950 has moved the due date for filing the returns of estates and trusts from 
the fifteenth day of the third month to the fifteenth day of the fourth 
month following the close of the tax year. *° The failure to file this return 
by the executor may subject the executor to personal penalties as well as to 
the penalties inflicted upon the estate.** The period of administration 
begins, of course, at the death of the decedent even though the fiduciary is 
not appointed until some time later. *? The normal period of administration 
is the time required to collect the assets and pay the debts of the estate. An 
administration which runs beyond this point is subject to close scrutiny. 
The courts have sometimes upheld the Commissioner’s determination that 
the actual administration of the estate had been concluded and that net 
income received thereafter by the estate was taxable during such subsequent 
years to the legatees. ** 


Computing the Income 


The income of an estate is computed for tax purposes in much the same 
manner as the income of an individual. There are, however, some problems 
which have arisen from the estate’s function as representative of the de- 
cedent which are peculiar to the tax treatment of income and deductions 
of an estate. If a legacy is one of a specified sum of cash and the beneficiary 
agrees to accept property in satisfaction of the bequest, there may be taxable 
consequences. Such a transfer constitutes a sale or other disposition of the 
property within the contemplation of Section 111(a) of the Code. ** The 
estate, therefore, realizes taxable gain or loss measured by the difference 
between the basis of the assets in its hands and their value at the time of 
distribution in satisfaction of the legacy. 


However, where distributions in kind are made to residuary legatees, 
the same factors are not present. Such distributions are, for all practical 
purposes, a division of whatever remains in the residuary estate and such 
division does not have the effect of substituting the transfer of property with 
a lower basis for the payment of a liability to pay a fixed sum of money. 
The estate realizes no benefit since its obligation to transfer all its remaining 
assets to the residuary legatee is in no wise affected. 


* Int. Rev. Cone § 53(a) (1). 

* Id. § 142(c). 

“US. Treas. Reg. 111, § 29.162-1(c) (1943). 

* Alma Williams, 16 T.C. 893 (April, 1951). 

“ Suisman v. Eaton, 15 F. Supp. 113 (D.C. Conn. 1935), aff'd 83 F.2d. 1019 (2d Cir. 
1936), cert. denied, 299 US. 573, rehearing denied, 299 US. 621 (1936). 
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: A problem which frequently arises in connection with the last return 

of the decedent is that with respect to income which has been reported on 
an installment basis. The executor must decide whether or not savings 
could be effected by filing a bond to prevent the accrual in the last return 
of the decedent of all uncollected installment items.** For example, the 
maturing of the installment obligations would increase the debt for income 
tax deduction on the estate tax return. Sometimes it is impossible to deter- 
mine which course is the most expedient in the long run, but the imposition 
of the tax before all of the installment payments have been received may 
require the bond to be filed. 


Filing a Joint Return 

Sections 51(b)(3) and (4) of the Internal Revenue Code provide for 
the filing of a joint return by the surviving spouse and the executor. Such 
a joint return in most cases will reduce the combined income taxes of the 
estate and the spouse and generally will be beneficial to all concerned. 
There is, however, the danger to the executor of ascertaining whether the 
income of the spouse is being correctly reported and whether there might 
be subsequent developments that would render the joint return injurious to 
the estate. 

Section 340a has recently been added to the Probate Act of Illinois by 
a law effective August 2, 1951.** This new section authorizes an executor, 
on his verified petition, with the approval of the probate court, to join with 
the spouse in making a joint federal income or other tax return for the 
decedent and his spouse, and to consent for gift tax purposes to gifts made 
by the spouse of the decedent as having been made one-half by the decedent 
and one-half by the spouse. Notice of time and place of the hearing may be 
ordered by the court, and the court further, in its discretion, may require 
the spouse to give adequate indemnity to the executor to protect the estate. 


Occasionally a joint return is filed by a surviving spouse, and the execu- 
tor, when appointed later, need not abide by the joint filing. He may 
disaffirm within one year after the last day prescribed by law for filing the 
return of the surviving spouse. The separate return thereafter made by 
the executor will constitute the return of the deceased spouse for the 
taxable year. *” 


Types of Returns 


The return to the date of death, filed on Form 1040 or 1040A, must be 
filed by the fifteenth day of the third month following the close of what 
would otherwise have been the annual accounting period of the decedent. 
This is to be distinguished from the filing date of the fiduciary’s return, 


* USS. Treas. Reg. 111, § 29.44-5 (1943). 
“Irv. Rev. Srat., c. 3, § 495a (1951). 
"US. Treas. Reg. 111, § 29.51-1(b) (2) (1943). 
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Form 1041, as stated previously. Not only must a return be filed by the 
executor for the fractional part of the taxable year ending with the date of 
death, but a separate return must also be filed for any other period which 
may have been neglected by the decedent. ** In determining the returnable 
income for the period ending with the date of death, reference should be 
made to Sections 480-482, inclusive, of the Internal Revenue Code with re- 
spect to any tax liability on self-employment income. Even though the 
taxable income for this period should not otherwise require the executor to 
file a return as provided under Section 51(a) of the Code, if the net earnings 
from self-employment income amount to $400, a return must be filed “and 
such return shall be considered a return required under Section 51(a).” ** 
The full $600 exemption is allowed the decedent even if the surviving spouse 
remarries during the regular taxable year, provided such spouse had no gross 
income and is not a “dependent” of another. * 


In additon to filing the return to the date of death, if the gross income 
of the estate is $5,000 or more, there must be filed with the Collector of 
Internal Revenue, when the first return is filed, a copy of the will along 
with an “affidavit of correctness.” *° 


For information returns which the executor may be required to file, 
reference should be made to Section 1604 of the Internal Revenue Code 
and Regulations 116, Section 405.601 with respect to withholding income 
tax; Sections 1400 to 1432 of the Internal Revenue Code with respect to 
old age and survivors insurance tax; and Sections 1600 to 1611 of the In- 
ternal Revenue Code with respect to unemployment compensation tax. 


The executor may be required to file two additional forms. One is 
Form 1116, a statement in support of credit claimed by individuals for taxes 
paid or accrued to a foreign country or possession of the United States as 
provided in Section 131 of the Internal Revenue Code, Regulations 111, 
Section 29.131-3. The other is Form 1310, a statement of claimant to refund 
due on behalf of a deceased taxpayer. 

Before filing an income tax return for the period beginning with the 
date of death of the decedent, the executor will wish to consider whether 
or not to place the estate on a fiscal year commencing with the date of death 
and ending on the last day of any month selected, so long as the period does 
not exceed twelve months. If a fiscal year basis is chosen, this procedure 
will require the keeping of formal books and records. The advantage of a 
fiscal year is that such procedure may result in the taxable income being 
prorated over smaller periods at the commencement of the estate, thus re- 
ducing the tax bracket applicable. However, this advantage may be lost 


* US. Treas. Reg. 111, § 29.53-1(6) (1943). U.S. Rev. Srat., § 3466, but such re- 
turn however need not be annualized under Int. Rev. Cope § 47(c). 

*« Int. Rev. Cope § 482a. 

“LT. 3888, 1948-1 Cum. Bull. 43. 

“US. Treas. Reg. 111, § 29.142-1(d) (1943). 
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_ in the final distribution and may be further jeopardized by the question of 
the meaning of Section 164 of the Internal Revenue Code in its reference 
to Section 162(b) with respect to distribution currently of income by the 
fiduciary. Consequently, a fiscal year would not ordinarily be desirable 
for an estate. A similar problem is whether to place the estate on a cash 
or an accrual basis. In the writer’s experience relatively few estates have 
been placed upon a fiscal year basis and almost none upon an accrual basis. 


“INCOME IN RESPECT OF A DECEDENT” 


The phrase “income in respect of a decedent” has particular significance 
for the executor in the filing of his returns for taxable periods subsequent 
to the date of death. The treatment by both the Bureau of Internal Revenue 
and Congress of income of a decedent has varied over the years. For a tinie 
prior to 1942 the rule laid down in Section 42(a) of the Internal Revenue 
Code, as it then stood, often resulted in the reporting in one period of 
income which was received over a period of years. The inequity of this 
situation was recognized and remedied by the Revenue Act of 1942 which 
amended Sections 42 and 43 and added Section 126 to the Internal Revenue 
Code. 

Section 126(a) provides that all the income “in respect of a decedent,” 
which is not properly included in his final return prepared on his regular 
basis, is to be included, when received, in the income of the estate or other 
persons having the right to receive such income. If such right to receive 
income is sold or otherwise disposed of by the estate or other persons 
possessing it, the vendor is to include in income the value of the right at the 
time of the transfer plus the excess, if any, by which the sales price exceeds 
the value at that time. Items of income postponed under Section 126(a) 
are to be reported by the estate or legatee when received regardless of 
whether they report on the cash or accrual basis. Since these items are in- 
come to the recipients, the basis provisions of Section 113(a)(5) of the 
Internal Revenue Code for property transmitted at death do not apply. ** 


Deductions 


A deduction is allowed to the estate, or to the person acquiring property 
subject to obligation from the decedent, for amounts paid for expenses (as 
defined in Section 23(a) of the Internal Revenue Code), interest and taxes, 
as well as for depletion of the property of the decedent. A further deduc- 
tion is allowed for the estate tax attributable to the inclusion in the gross 
estate of the net value of items required to be taken into consideration under 
Sections 126(a) and (b) of the Internal Revenue Code. 

In the computation of the deduction for the amount of federal estate 
tax attributable to the inclusion of accrued income in the estate tax return, 


“US. Treas. Reg. 111, § 29.126-1 added by T.D. 5233. 
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it is necessary to break down the entire deduction allowable, proportionately 
for the various years in which the income is received and taxed. In the 
usual simple situation the income is received by the executor in its first or 
second tax year. However, where the estate includes a holding of “Series E” 
bonds and these are not immediately redeemed, an additional problem is 
presented because it is not known in what year the income will be taxed. 
This is due to the fact that the bonds might not be held to maturity. Thus, 
where “Series E” bonds are retained over the period of probate, the best 
that can be done is to compute the amount of the deduction attributable to 
the income on such bonds in one lump sum. Ordinarily the amount of the 
deduction is computed by deducting the net accrued income from the net 
taxable estate and computing the federal estate tax on the difference. How- 
ever, it appears that, where there is a marital deduction against which is 
charged some share of the federal estate tax, it will be necessary to use the 
formula again for the computation of the estate tax. The reason for this is, 
if the federal estate tax is reduced by the removal of the net accrued income 
from the taxable estate, the charge against the marital deduction for federal 
estate tax is likewise reduced, which may increase the amount of the marital 
deduction. This, in turn, will further reduce the amount of the federal 
estate tax. Other variations of the same problem arise where the residuary 
estate has been left in trust with the remainder over to a charitable organiza- 
tion and where there is a renunciation by the surviving spouse. 


Accrued Income 


Section 126(a) is applicable only to items of gross income in respect 
of a decedent. It is those items of income which would have been formerly 
accrued on the decedent’s final return that are considered as income in re- 
spect of a decedent. The most frequently encountered form of this type 
of income is the accrued income of a cash basis taxpayer. Prior to the 1942 
amendments, the earned, but unpaid, salary of a cash basis decedent would 
have been accrued on his last return, i.e., the return to the date of death. 
The present law does not require such an accrual but rather taxes the 
salary to the estate when received. In order for income to fall within the 
scope of Section 126, it must be earned before the taxpayer's death. If it 
is earned after the death of the taxpayer, it is not “income in respect of a 
decedent” within the meaning of Section 126. A bonus for services 
rendered was earned by the decedent but was not awarded and paid until 
after death. Such bonus was considered as income to the estate under 
Section 126.** Where, however, a dividend was declared before death but 
was payable to stockholders of record on a date after death, it was held 
that Section 126 was inapplicable since the mere declaration of a dividend 
did not result in an accruable right being vested in the stockholder. * 


© O’Daniel’s Estate v. Commissioner of Internal Revenue, 10 T.C. 631 (1948), aff'd 
173 F.2d 966 (2d Cir. 1949). 
“Estate of Purnam v. Comm’r, 45 B.T.A. 517 (1941), rev’d, 324 US. 393 (1945). 








Winter | TAX PROBLEMS 577 


The right to income falling under Section 126(a) of the Internal 
Revenue Code is considered to have the same character for tax purposes in 
the hands of the estate or person entitled to it as it would have had in the 
hands of the decedent if he had lived and received the income. Insurance 
renewal commissions, an amount received by the estate on a claim owned 
by the decedent, have been held to be ordinary income and taxable under 
Section 126. 


Partnership Income 


It is a rather common practice among partnerships to agree that upon 
the death of a partner his interest shall pass to the survivors in consideration 
of payments to be made to the estate. To the extent that these payments 
represent the decedent’s share of previous income in connection with the 
partnership’s unfinished business and to the extent that they have not been 
previously reported as income by the decedent, they constitute income to 
the estate. Regulations 111, Section 126-1 provide that the portion of the 
payments representing the increase in value of the partnership assets is not 
to be considered recognizable gain. In Estate of Thomas F. Remington, “ 
the court held that where the decedent entered into an agreement for 
a share of future brokerage commissions to be continued for a period 
after his death, the commissions, when received by the estate, were ordinary 
income to it and that the transaction may not be treated as a “sale” of capital 
owned by the decedent at the time of his death. 


Farm Income 


The farmer decedent and Section 126 invariably give rise to problems 
of a somewhat baffling nature. If unsold livestock and harvested crops, 
raised by the farmer, are on hand at the date of his death, but not as crop 
rent, they are not includible in the decedent’s final return but are returnable 
by the executor to the extent of the excess of their proceeds over the fair 
market value at the date of death. Thus a basis of fair market value at date 
of death is acquired. The foregoing represents the present treatment by 
the Bureau of Internal Revenue in the case of a cash basis farmer. How- 
ever, if the decedent were on an accrual basis, his last return would 
necessarily reflect the value of the inventory of livestock and produce on 
hand at the date of his death.** The foregoing rule is limited, however, 
to the situation where the decedent is directly engaged in farming. It is 
deemed inapplicable if the deceased farmer were a landlord who leased his 
farm on a crop share basis. Then, if crops are harvested and on hand as 
crop rent, though not sold nor reduced to possession, they are treated as a 
right to income under Section 126 and taxable to the estate when sold. 


Section 23(a)(2) of the Internal Revenue Code has been interpreted to 
permit an estate to deduct reasonable amounts paid or incurred on account 


“9 T.C. 99 (1947). 
“US. Treas. Reg. 111, § 29.22(a)-7 (1943). 
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of administration expenses including fiduciary’s fees and expenses of 
litigation. ** As mentioned previously, since. these expenses are also allowed 
as deductions in computing the federal estate tax, provision has been made 
to prevent a double deduction. 


Business Income 


An estate that is carrying on a business is entitled, of course, to deduct 
all ordinary and necessary business expenses. The estate may deduct also 
any part of its gross income without limitation which, pursuant to the terms 
of the will, is paid or permanently set aside for charitable, scientific, re- 
ligious, educational, or other similar organizations regardless of whether 
they are domestic or foreign, incorporated, or unincorporated. ‘’ Such 
deductions are not subject to the fifteen per cent limitation applicable to 
individuals. 

Where the estate is engaged in business, Section 170 of the Internal 
Revenue Code grants it the benefits of the deduction for net operating 
losses permitted by Section 122 of the Code. However, because of the 
estate’s separate entity, it cannot claim the net operating loss of the de- 
cedent nor can the beneficiaries use the carry-over or carry-back of the 
estate. 

The estate includes in its gross income all amounts received by it and 
deducts distributions made to beneficiaries. The fiduciary reports these 
amounts as the income of the beneficiaries. The rules applicable to distribu- 
tions of income to beneficiaries are set forth in Sections 162(b), (c) 
and (d) of the Internal Revenue Code and the accompanying Regulations 
111, Section 29.162-2. 


Income Subject to Distribution 


Income which is subject to distribution must be distinct from “net 
taxable income.” The two terms are by no means identical. This is 
recognized by the Regulations in the discussion of Section 162(d)(1) of 
the Internal Revenue Code relating to the allocation of income among 
annuitants. Usually income in the hands of the executor is accumulated 
and is not in fact distributed until the final distribution is made of the estate. 
However, where distribution of income is made to the beneficiary during 
the period of administration, the question will sometimes arise as to whether 
or not such income is distributable currently. 

Section 162(b) of the Internal Revenue Code authorizes a deduction in 
computing the taxable income of the amount of such income which within 
the taxable year becomes payable to the legatee, heir, or beneficiary. In- 
come is not considered to become taxable within a taxable year where 
during the entire taxable year there is only a future right to such income. 


“Id. § 29.23(a)-15. 
“ Iwr. Rev. Cope § 162(a). 
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. A widow’s allowance in Illinois is not taxable to her even though the estate 
has income from which it might be paid. 

An election is given with reference to the deductions described in 
Section 162(e) of the Internal Revenue Code between taking such items 
on the income tax return of the estate or on the estate tax return. Obviously 
such deduction should be taken upon the return where it will yield the 
most tax benefit. If such deductions are claimed on the income tax return, 
it is mandatory that a statement be filed therewith, waiving the right to 
claim the same deduction on the estate tax return. The Bureau has ruled 
that the failure to file such statement loses the income tax deduction even 
though no estate tax return was required because the gross estate was less 
than $60,000. ** The election is an annual one for the expenses of the year 
concerned. *® On the other hand, deductions for expenses, interest, taxes, 
and depletion in respect of a decedent allowable under Section 126 of the 
Internal Revenue Code may be taken on both the income tax return of the 
estate, if it is otherwise a deductible item by the estate, and as an estate tax 
deduction if otherwise allowable on the estate tax return. 


THE FEDERAL ESTATE TAX RETURN 


The federal estate tax return (Treasury Department Form 706) must be 
filed in duplicate within fifteen months from the date of death.* Thirty 
day extensions of time can be obtained from the local Collector of Internal 
Revenue in cases of sickness or absence, ** and if the filing of the return 
is “impossible or impracticable,” the Commissioner of Internal Revenue 
may grant an extension of not to exceed six months upon written applica- 
tion showing “good cause.” ** Aside from the usual penalties for failing 
to file an estate tax return on time, the Regulations specifically provide that 
the failure to file the return on time loses to the estate the privilege of using 
the optional valuation date. ** 


The Valuation Date 


In preparing the estate tax return one of the most important problems 
is the choosing of the appropriate valuation date and sustaining the valuation 
that is most advantageous to the estate. Naturally all assets must be valued 
on the same date, except that if the optional valuation date is chosen, all 
assets distributed or disposed of during the first year after the date of death 
must be valued at the date of disposition; ** and value which is affected 
by mere lapse of time must be determined as of the date of death with 


“ Bureau letter, Feb. 11, 1947, J 76, 136 P-H FED. TAX SERV. (1947). 
“1.T. 4048, 1951-9-13579 (p6), LR.B. 1951-1. 

“US. Treas. Reg. 105, § 81.63 (1942). 

"Id. § 81.69. 

* Id. § 81.70. 

"1d. § 81.11. 

“Int. Rev. Cope § 811(j); U.S. Treas. Reg. 105, § 81.11 (1942). 
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adjustments for it in value due to factors other than lapse of time. There- 
fore, research must reveal the over all effect of possible increase in value of 
some assets and the decrease in the value of others. It is the opinion of 
many that the failure to select the proper date is justification for surcharg- 
ing an executor with the loss unless it can be shown that the executor acted 
with due diligence. 

Even more obviously the selection of the optional valuation date has 
income tax consequences to the estate. On one hand, if the value a year 
after the date of death is selected, there may be no income tax, but if the 
value at the date of death is selected, a sale might result in a loss which is 
an allowable deduction. It is frequently overlooked that a low valuation is 
not desirable in many cases, as, for example, in estates where little or no 
estate tax is to be paid. The executor, however, must reckon with the 
possibility that the revenue agent will use hindsight and contend that the 
value at the date of disposition was the value at the date of death. 


In valuing property, consideration must be given to the immediate 
possibilities of sale, e.g., the difference in tax rates between the estate tax 
rate and the income tax rate especially if any profit on the sale will be taxed 
as ordinary income. Another frequent problem is the valuation of notes— 
the balancing of the probability of payment against receiving some ordinary 
income if payment is received. The selection of the appropriate valuation 
date is particularly burdensome upon an executor in those cases in which 
the estate has oil and gas properties. As is well known, the value of these 
can change overnight. The drilling of an offsetting dry hole may com- 
pletely change the entire outlook of the estate. Consequently, in such 
situations the executor has an exhaustive duty of completely reviewing the 
valuation data as of both dates. 


The Revenue Act of 1948 necessarily imposed considerable additional 
duties upon the executor in connection with the estate tax return. The 
Regulations provide that the executor must prove that the deceased was 
survived by his spouse, that a property interest passed to the spouse, that 
the interest is deductible, the value of that interest, and the value of the 
adjusted gross estate. 


The Marital Deduction 


The provisions with respect to interest passing to the surviving spouse, 
otherwise known as the marital deduction, are set forth in Regulations 105, 
Section §1.47a. An example that is frequently used with respect to problems 
surrounding the determination of the marital deduction is that of the death 
of both spouses under such circumstances that there is no proof as to the 
order of their death. The Regulations state that a marital deduction will be 
allowed under such circumstances only if the executor can establish that the 
property has been finally determined to be includible in the estate of the 
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surviving spouse. ** Consequently, an executor under such circumstances 

could protect the estate only by the filing of a claim for refund in the 
event that the inclusion of such item in the surviving spouse’s estate is being 
contested. This problem may be complicated by the added burden of 
property suits and tax controversies. 


Another aspect of the marital deduction is that relating to the value to 
be reported in the estate tax return where one-half of the additional value 
will pass to the wife and increase the amount of the marital deduction. 
This, in turn, will provide a higher basis for income tax of property ac- 
quired by death and may in the long run result in savings in long term 
capital gains tax. 

Where, by the terms of the will or by application of law, property 
subject to the marital deduction must bear its share of the federal estate tax, 
the problem of computing the marital deduction involves the determination 
of two unknowns. This problem is further complicated where there is in- 
surance or some other type of property which does not qualify for the 
marital deduction and which likewise must bear its share of the federal 
estate tax. In such an instance there are in effect three unknowns which are 
interrelated. They are the amount of the federal estate tax, the share of the 
tax to be borne by the marital deduction, and the share of the tax to be 
borne by the insurance. If one wishes to make the problem still more com- 
plex, it may be further compounded where there is previously taxed 
property or a credit for foreign death duties also to be considered. No 
particular formula for resolving these problems has been devised. In the 
absence of a good working knowledge in algebraic equations the executor 
will probably resort to the trial and error method of determining the re- 
spective amounts and shares that are represented by the unknowns. 


A somewhat different example of the foregoing is that of a will which 
has been renounced by the surviving spouse, the spouse electing to take her 
statutory share. In Illinois her share will thereby be charged with a portion 
of the federal estate tax in order to arrive at the marital deduction. There 
can be little question but what the statuory share qualifies for the marital 
deduction inasmuch as it passes outright. Assuming that there is no prop- 
erty outside of the probate estate which must bear a portion of the tax, the 
marital deduction is reduced by one-third or one-half, depending upon 
whether or not there may be children, of the federal estate tax. This is 
based on the theory that the widow’s statutory share is computed after 
deducting claims, expenses, and the federal estate tax from the gross probate 
estate. 

What of the requirement that certain lifetime gifts be declared in the 
return even though the executor contends that such transfers are not in- 


“US. Treas. Reg. 105, § 81.47a(a) (1942). 
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cludible in the taxable estate? Regulations 105, Section 81.16 requires that 
a sworn statement should be filed giving all material facts and a copy of the 
death certificate furnished. In many instances it is believed this requirement 
is virtually ignored until examination of the return, and it is the belief of 
many that only experienced preparation protects an estate from “over- 
disclosure” in the preparation of the return. A question to be resolved is 
the conflict between the executor’s duty to the estate and his duty to the 
Federal Government. 


Valuing Crops on the Land 


A problem present in many estates is that of valuing for estate tax pur- 
poses the decedent’s interest in crops on land at the time of death. In W. S. 
Peebles et al., Administrators * the common law rule was restated that 
growing crops which are the product of annual sowing or planting form a 
part of the real estate to which they are attached and that the value of the 
decedent’s interest in the growing crops was included in the value of the 
real estate and not valued separately and in addition thereto. 


Time of Filing and Payment 

A frequently misunderstood point is that an extension of time for 
filing the estate tax return is entirely separate and distinct from an extension 
of time for the payment of the tax. Regardless of filing the return, the tax 
must be paid at the end 6f fifteen months after the date of death unless the 
Commissioner of Internal Revenue grants an extension of time on a showing 
that the payment at the regular time would work an undue hardship upon 
the estate. ** An illustration of this hardship is the disposition of property 
at a sacrifice in order to raise the money for the payment of the tax. °* 
Experience has shown that the Commissioner is reluctant to make such ex- 
tensions and usually imposes rigorous conditions before granting the exten- 
sions, which are passed on only by the Washington office of the Bureau of 
Internal Revenue. 


In this connection it is important to note that if a timely extension of 
payment is obtained, the unpaid tax shall draw interest at the rate of four 
per cent during the period of extension, commencing eighteen months after 
the date of death. ** On the other hand, if the extension is not obtained be- 
fore the due date (either fifteen months after the date of death or a 
subsequent due date) the same tax draws interest at six per cent from the 
due date. ” 


In view of the usual delay for any proceeding in Washington, it is 
necessary to allow for a considerable lapse of time before the due date 


“5 B.T.A. 386 (1926). 

* Iwr. Rev. Cove § 822(a) (2). 

“US. Treas. Reg. 105, § 81.79(a) (1942). 
“Int. Rev. Cope § 890(a). 

“Id. § 893(a) (1). 
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occurs. As has been pointed out, the Regulations state only that such ap- 
plication will not be considered if filed with the Collector after the due 
date of the tax, ** but it is inadvisable to allow the due date to pass without 
having received favorable action. A subsequent denial would probably 
produce penalties to the estate for which the executor could be held 
responsible. 


The statute provides for an extension of time for the payment of any 
estate tax on a reversionary or remainder interest (belonging to the de- 
cedent) for six months after the date such interest vests in possession. 
However, a bond of double the amount of tax attributable to such interest, 
plus interest at four per cent for the estimated duration of the extended 
period commencing eighteen months after the date of death, must be filed. 
The Commissioner must be advised annually in September of the status of 
the matter. ** 


Recoupment from Life Insurance Beneficiary 


Section 826(c) of the Internal Revenue Code provides that an executor 
“shall be entitled” to recoup from the beneficiary of any life insurance 
included in the gross estate such portion of the total estate tax payable as the 
proceeds of the policies bear to the sum of the net estate and the statutory 
exemption allowed in computing such net estate under Section 935(c) of the 
Code. Section 826(d) of the Code extends a similar authority to recoup 
proportionately from the object of the power of appointment over which 
the decedent—donee—had a power of appointment. This duty to obtain 
reimbursement does not extend under either section to property qualifying 
for the marital deduction except to the extent that the amount of insurance 
or property received exceeds the allowable marital deduction. ** Each sec- 
tion is subject to contrary instructions in the decedent’s will. “* 


It is obvious that the expression “shall be entitled” to recoupment is 
ambiguous. Illinois has no specific provision in her statutes with respect 
thereto. In the absence of an agreement among all parties in interest that 
the estate itself shall discharge the entire tax burden, it seems that a prudent 
executor would file suit, if necessary, against any such person to discharge 
the duty of the executor to conserve the estate. Otherwise there would 
be grounds for objection by the beneficiaries of the estate with the pos- 
sibility of surcharging the executor. 


GIFT TAX RETURN 


Section 1026 of the Internal Revenue Code enjoins the executor to file 
gift tax returns—either donor or donee—for the decedent. Assuming that 


“US. Treas. Reg. 105, § 81.79(a) (1942). 

“Int. Rev. Cove § 925; U.S. Treas. Reg. 105, § 81.79(b) (1942). 
“Int. Rev. Cone § 826(b). 

* Id. § § 826(b), 826(d). 
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research reveals no delinquent returns for the past, there arises a problem 
similar to the one discussed heretofore as to a joint income tax return with 
the surviving spouse. The 1948 Revenue Act authorizes the executor to 
consent to gifts of the surviving spouse and vice versa. °° If the executor 
consents, the benefit to the estate apparently is non-existent and the executor 
must seek adequate protection. If the decedent made the gift, an obvious 
duty falls on the executor to seek immediately the consent of the surviving 
spouse. In this regard it should be noted that Sections 3466 and 3467, Re- 
vised Statutes, are also applicable to gift taxes. 


PROCEDURE ON DEFICIENCIES 


After income, estate, and gift tax returns have been filed, the pattern 
of examination and audit and of procedure with respect to deficiencies and 
protest is much the same as to all three taxes. As an example, Bureau pro- 
cedure begins with the examination of the income tax return, which 
examination may be made by the Collector of Internal Revenue who ex- 
amines the smaller returns or by the Internal Revenue Agent in Charge 
who examines the other returns. If the taxpayer does not agree with the 
examining agent’s proposals, he will be sent a preliminary (thirty day) letter 
allowing him to file a protest and, if he so desires, he will be given a hearing. 
The protest may be filed with the Internal Revenue Agent in Charge at 
Springfield or Chicago, depending upon where the estate is being admin- 
istered. A conference or hearing in the office of the Internal Revenue 
Agent in Charge will be granted if one is requested. Such hearings are 
informal. 


Administrative Appeal 


If no agreement is reached in the Agent’s office, the taxpayer may, 
upon request, have his case considered by the Appellate Staff, Chicago Dis- 
trict, known until recently as the Technical Staff, with headquarters in 
Chicago. The Appellate Staff is a special settlement group. Since the hear- 
ing before the Appellate Staff delays the issuance of the ninety day letter 
from which the taxpayer may appeal to the Tax Court, the hearing before 
the Appellate Staff is, in income tax parlance, commonly referred to as a 
pre-ninety day hearing. 

Following the hearing in the Appellate Staff, if no settlement of the 
issues is reached, the ninety day letter will be issued from which an appeal 
may be taken to the Tax Court. Even though the taxpayer has not gone 
before the Appellate Staff prior to the issuance of the ninety day letter, he 
will still have an opportunity to do so after the appeal is taken to the Tax 
Court. This is commonly referred to as a settlement conference. 


“Id. § 1000(f); US. Treas. Reg. 108, § § 86.3(b), 86.20(a) (1943). 
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While the case is before the Agent in Charge, he may wish advice 
upon some question in the case and refer it to Washington for consideration. 
If the advice from Washington is adverse to the taxpayer, the taxpayer may 
then have a hearing if he requests one. In the possible review of the action 
of the Internal Revenue Agent in Charge, which review is made in Wash- 
ington, the findings of the Agent may be disturbed because of failure to 
observe some Bureau rule or policy. If the Washington office upon 
possible review proposes to overrule the Agent in Charge before final 
action is taken, the taxpayer is allowed a hearing before a representative 
from the Washington office. Sometimes in an examination questions arise 
which are insolvable in the Agent’s office but which can be solved by or at 
the direction of the Washington office. Perhaps several taxpayers are in- 
volved in a transaction and all of them do not come within the jurisdiction 
of any one Agent in Charge. It may be necessary to centralize their cases in 
one field office or in Washington. 

Since it is the policy of the Bureau of Internal Revenue to keep the 
taxpayer informed as to necessary actions and remedies available to him, 
counsel for the estate may well wish to request that communications regard- 
ing the estate’s case be sent to him in addition to the executor. 

In all tax controversies before the Bureau it is important that all of the 
pertinent facts be submitted at the first opportunity and, if possible, in 
writing. 

In preparing his tax case the attorney will wish in his investigation of 
the facts to know how the item in controversy was treated in the taxpayer’s 
return, whether or not there has been any correspondence with the Bureau 
concerning this item, and if any disputes in prior years with the Bureau 
may affect this item. He will wish also to consider carefully all possible 
theories of law that may be applicable to the facts both from the standpoint 
of the government and that of his own side of the case. 


Judicial Appeal 

If the case is not disposed of within the Bureau and resort is to be had 
to the courts, there are several factors to be considered in selecting the trial 
court, whether it shall be the Tax Court, the district court or the Court of 
Claims. 

With respect to the payment of the tax, the taxpayer who elects to take 
his case to the Tax Court need not pay the tax until the Court hands down its 
decision. It is necessary to pay the tax and file a claim for refund before the 
case can be litigated in the Court of Claims or in the district court. If the 
taxpayer ultimately loses his case in the Tax Court, the interest payment may 
be substantial. On the other hand, interest does not accrue while the case 
is before the Court of Claims or the district court because the tax has been 
paid; and if the taxpayer wins he will receive interest from the date he paid 
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the tax. However, the taxpayer may stop the running of interest while he 
litigates in the Tax Court by paying the bulk of the deficiency to the Col- 
lector after he files his petition. It should be remembered that there is a 
greater risk of an increased deficiency in the Tax Court. If the refund 
claim is not filed until the statute of limitations on assessment of a deficiency 
has run, issues which might otherwise lead to an increased deficiency can 
only be used in the Court of Claims and the district court to defeat the 
refund claim. 


The advantage of taking the case to the trial court with the most favor- 
able prior decisions on the issues involved in the case is not to be overlooked. 
The taxpayer may appeal as a matter of right to the courts of appeal from 
an adverse decision of the Tax Court or the district court, and thereafter 
the decision of the court of appeals may be reviewed on certiorari from the 
United States Supreme Court. Decisions of the Court of Claims are re- 
viewable only by the Supreme Court on certiorari. A trial by jury can 
only be had in the district court in a suit against the Collector of Internal 
Revenue. Some tax practitioners believe that it is more difficult to recover 
a tax previously paid to the Collector than to defeat a proposed tax de- 
ficiency. Since procedure is different in each of the three trial courts, 
many attorneys are of the opinion that less difficulty is to be encountered 
in this respect in the Tax Court. The legal theory of a suit on a refund 
claim in the Court of Claims or the district court is different from the legal 
theory of a case in the Tax Court, and this may have a bearing on the result 
if the case in any way involves set off, recoupment, or estoppel. While a 
refund claim cannot be commenced in the Court of Claims or the district 
court until six months after the claim is filed, a decision may nevertheless 
be obtained there more quickly than in the Tax Court depending upon the 
speed with which the courts are deciding their cases. 


Mechanics of Protest 


A protest under Bureau procedure must contain the name and address 
of the taxpayer; the designation by date and symbol of the letter advising 
of the proposed adjustments in tax liabilities with respect to which the 
protest is made; the designation of the year or years involved and a state- 
ment of the amount of tax in dispute for each year; an itemized schedule 
of the findings to which the taxpayer takes exception; a statement of the 
grounds upon which the taxpayer relies in connection with each exception; 
in case the taxpayer desires a hearing, a statement to that effect; and if 
the protest is prepared or filed by an attorney or agent of the taxpayer, it 
shall have thereon a statement signed by such attorney or agent showing 
whether or not he prepared it and whether or not the attorney or agent 
knows of his own knowledge that the facts therein are true. 


While it is possible to obtain a final and effective closing agreement 
under Section 3760 of the Internal Revenue Code in the settlement of a 
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tax controversy, this method is used somewhat infrequently. A settlement 
obtained, however, without such a closing agreement may be for practical 
purposes final in most instances, but the fiduciary may wish to consider the 
risks which he will incur before deciding to accept the settlement. 


If settlement within the Bureau procedure is not to be had, the tax- 
payer may choose one of several judicial remedies. Payment of tax under 
protest or under duress is not a prerequisite to the maintenance of a suit 
for its recovery. 


Claims for Refund 


Claim for refund, with certain minor exceptions, should be made on 
Form 843 and should be filed with the Collector of Internal Revenue for the 
district in which the tax was paid. “The claim must set forth in detail and 
under oath each ground upon which a refund is claimed, and facts sufficient 
to apprise the Commissioner of the exact basis thereof.” °' The claim for 
refund should actually be in the office of the Collector of Internal Revenue 
to whom the tax was paid before the end of the day on which the statute 
of limitations expires. If a claim is being filed for more than one year, a 
separate claim must be prepared for each taxable year. If the claim has 
been timely filed, it can be amended only if the amended claim is filed 
within the period of the statute of limitations and if the claim has not been 
formally rejected. The claim for refund must set forth clearly all grounds 
upon which the taxpayer might base his contention that he is entitled 
to a refund. 

If the Revenue Agent’s report results in a review of the claim, the 
taxpayer may file a protest and have a conference on the question in the 
office of the Internal Revenue Agent in Charge. The Commissioner is en- 
titled to six months in which to take action on a claim, and after such action 
by him, suit may then be brought. The taxpayer must bring his suit within 
two years after receipt by registered mail of notice of rejection by the 
Commissioner. 

Section 272(a) of the Internal Revenue Code sets forth the procedure 
when petition is to be made to the Tax Court. Section 272(d) of the In- 
ternal Revenue Code provides that the taxpayer shall have at any time, by a 
signed notice in writing filed with the Commissioner, the right to waive the 
restrictions provided in Sub-Section (a) of Section 272 on the assessment 
and collection of the whole or any part of the deficiency. 


Waivers 
Waiver Form 870 is a taxpayer’s consent to assessment and collection of 
the tax agreed upon. It authorizes the Commissioner to assess and collect the 


“26 US.C.A. § 3772(b) (1940). 
“US. Treas. Reg. 111, § 29.322-3 (1943); U.S. Treas. Reg. 105, § 81.96 (1942); 
USS. Treas. Reg. 108, § 86.63 (1943). 
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deficiency immediately. Interest stops running on this amount thirty days 
after the waiver is filed. Waiver Form 874 is similar except that it includes 
the acceptance of an overassessment. Neither of these waivers is a closing 
agreement under Code Section 3760. They do not preclude the assertion 
of a further deficiency if subsequently determined. If signed after the 
statutory notice of deficiency has been issued, either waiver stops the run- 
ning of interest but does not affect the right of appeal to the Tax Court. 
However, where such a waiver is executed before the notice of deficiency 
has been issued, no such notice will be issued and, consequently, no appeal 
to the Tax Court from the deficiency is possible. 

Where a deficiency is being settled in the Appellate Staff, a waiver is 
filed on Form 870-TS. This form evidences a finality of settlement not 
accomplished by the use of Form 870. By it the taxpayer waives his right 
to petition the Tax Court because in executing the form the taxpayer 
executes the equivalent of a closing agreement. And when the waiver on 
Form 870-TS is accepted by or on behalf of the Commissioner, the case 
may not be reopened nor may a claim for refund be filed or prosecuted 
respecting taxes for the years covered by the waiver in the absence of 
fraud, malfeasance, concealment, or misrepresentation of material fact or 
of an important mistake in mathematical calculations. Interest on a de- 
ficiency ceases to run following the filing of Waiver Form 870-TS thirty 
days after the Commissioner accepts the “offer” of waiver and not thirty 
days after it is filed. 


f THE ILLINOIS INHERITANCE TAX 


The Illinois Inheritance Tax Act * provides not only for the assessment 
and collection of an inheritance tax, but in addition in Sections 30a and 30b 
the Act provides for the determination and collection of an Illinois estate 
tax designed to pick-up the unused portion of the eighty per cent credit 
allowed against estate taxes imposed by the Federal Government. Thus, 
while the Illinois inheritance tax is primarily a tax upon the right to succeed 
to property and assessable only on the beneficial interest passing to an heir, 
devisee, or legatee, the addition in 1949 of the “pick-up” tax gives to Illinois 
an additional tax which is based upon the transfer of property at death. 
Therefore, we have combined in the Illinois Inheritance Tax Act a tax on 
the right to receive property by descent or devise and a tax against the estate. 
The combination of these two opposite approaches to the taxation of 
property at death results in some differences of practice with respect to the 
taxability of specific types of transfers; it results also in other differences 
in both practice and procedure because of differences either in the substance 
of or the operation under the Illinois Inheritance Tax Act and the Federal 
F state Tax Sections of the Internal Revenue Code. 


Irn. Rev. Srat., c. 120, § § 375-405 (1951). 
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Section 1 of the Inheritance Tax Act provides for the taxation of all 
real and tangible personal property within the State of Illinois and all in- 
tangible personalty wherever located in the case of a resident decedent and 
all property having a taxable situs in Illinois which is not subject to in- 
heritance, succession, or estate tax in the state of the decedent’s residence 
if the decedent were a non-resident. 

Section 1 provides also that gifts made within two years before death 
shall be deemed to have been made in contemplation of death. The 
Illinois law differs from the federal statute in that under the latter transfers 
made within three years before death shall be presumed to have been made 
in contemplation of death and those made before three years before death 
shall be taxable only if they can be reached under Sections 811(c) and (d) 
of the Internal Revenue Code. 


Section 1 of the Inheritance Tax Act further provides for the taxation 
of transfers intended to take effect in possession or enjoyment at or after 
death, transfers in trust with retention of powers to revoke, alter or amend, 
exercisible alone or in conjunction with parties not having a substantial 
adverse interest (without regard to whether or not the power is actually 
exercised), the exercise of a power of appointment either general or special, 
and the succession to property held in joint tenancy. The failure to exercise 
a power of appointment does not result in liability for inheritance tax. Life 
insurance payable to third party beneficiaries is not taxable under the 
Inheritance Tax Act. The Illinois estate tax, commonly referred to as the 
“pick-up” tax, is based upon the eighty per cent credit allowed under the 
federal basic estate tax. Consequently, the taxable estate under Section 30a 
is identical to that determined for purposes of the federal estate tax and 
includes life insurance and other items not subject to the inheritance tax 
provisions. 

A minor change has been made in Paragraph 4, Sub-section 5, Section 1 
of the Inheritance Tax Act, effective July 11, 1951, pertaining to the exemp- 
tions and rates of tax applicable to persons legally adopted. The law now 
provides that, in determining whether any person stood in any of the re- 
lationships for a decedent set forth in said Sub-section 5, whether lineal or 
collateral, legal adoption, single, or successive, shall be the equivalent of 
blood relationship for the purposes of taxation. 


Among the deductions claimed in determining the net taxable estate, 
the estimated federal estate tax in its entirety has been treated as a deduction 
whether all of the decedent's taxable property was in Illinois or part of it 
was taxable elsewhere. Some question has now been raised about continua- 
tion of this treatment in view of a recent decision involving a substantial 
amount of property taxable in Illinois but belonging to the estate of a non- 
resident. °® The court held that, the federal estate tax being a claim or 


“ The People v. Luehrs, 408 Ill. 383, 97 N.E.2d 307 (1951). 
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charge against the estate, it and all other debts and claims wherever located 
were subject to proration upon the basis of the ratio of property taxable 
in Illinois to the gross taxable estate. 


The tax upon an estate for life or for years (Section 2 of the Inheritance 
Tax Act) is often confused in its determination with that on contingent 
or conditional estates (Section 25 of the Act). If A is given an estate 
for a term of ten years at the expiration of which if living he will receive 
the corpus, but if he dies before the expiration of said ten year period 
his interest will be extinguished and the property will pass to others, his 
interest should be taxed as a life estate under Section 2. Only the remainder 
interest should be subjected to the Section 25 tax. 

Section 4 of the Act provides that property passing to the beneficiary 
is subject to the amount of tax assessed thereon and the personal representa- 
tive need not deliver such property until he shall have collected the tax on 
it unless otherwise provided by the testator or transferor. But the tax on a 
life estate is a charge upon the corpus of the property in which it exists 
unless otherwise provided in the will.*° The executor and the beneficiary 
are each personally liable for the payment of taxes and interest, and the 
statute of limitations does not run against the state nor is suit to enforce 
the executor’s liability ever barred.” 

The inheritance tax return (Form 500) must be filed on or before 
sixteen months after the date of death, and the tax must be paid within 
eighteen months from the date of death. This allows for the filing of a 
verified copy of the federal estate tax return with the Attorney General 
if there is an Illinois estate tax due under Section 30a. The “pick-up” 
estate tax is computed on Schedule F of the inheritance tax return. 

While Section 25 of the Act provides for the deposit of securities in 
lieu of the payment of the full amount of the Section 25 tax on conditional 
and contingent interests, the practice of making such deposits is fraught 
with dangers to the executor and to the trustee. No satisfactory device 
has been created, either under the statutory provision or the Attorney 
General's procedure, for protecting the trustee, when the remainder 
ultimately falls in, from an interest charge on the inheritance tax as finally 
determined unless he shall have withheld an adequate amount of income 
from the life tenant during the period of the trust. 


GENERAL PROPERTY TAXES 


Chapter 120 of the Illinois Revised Statutes (the Revenue Chapter) in 
Section 534 requires the executor or administrator to list the property inven- 
toried in the estate for the assessment of a personal property tax. The Act 
further provides that personal property, except such as is required to be listed 


“I. Rev. Stat., c. 120, § 378 (1951). 
"Id. § 379. 
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and assessed otherwise, shall be listed and assessed in the tax district where 
the owner resides. Where an executor was not appointed until after April | 
of the year for which personal property was to be assessed, the executor 
stands in the shoes of his testator with respect to the personal property and 
his ownership of the property is but a continuation of the ownership of 
the decedent. Until the property has been distributed the executor is re- 
garded by the statute as the legal owner and possessor of the property of 
his decedent and is personally responsible for the taxes. * 


CONCLUSION 


Even though, generally speaking, the exact measure of the liability of 
the executor for the failure to discharge the duties discussed herein has not 
been clarified by the courts, it is difficult to conceive of a court being 
sympathetic toward an executor who failed to avail himself of every op- 
portunity to minimize the tax burden of the estate and, therefore, of the 
beneficiaries who receive it. The courts have in fact very early held that 
an executor is presumed to know the duties imposed upon him under certain 
applicable tax laws. 


"People v. Continental Illinois National Bank & Trust Co., 360 Ul. 454, 196 NE. 
515 (1935). 








DISTRIBUTION AND CLOSING 
OF THE ESTATE 


BY ELMER M. LEESMAN * 


MANY OF THE STEPS involved in the distribution and closing of a de- 
cedent’s estate are rather mechanical and can be handled in a routine fashion. 
Others may present complicated questions of law and fact which must be 
satisfactorily answered before the attorney can finally be discharged from 
responsibility in the estate. Abatement of legacies and devises and the prob- 
lem of advancements fall in this latter category and will accordingly be 
discussed before some of the more routine aspects of the closing. 


ABATEMENT OF LEGACIES AND DEVISES 
Occasion for Abatement 


The cases indicate that abatement commonly occurs because of one or 
more of three conditions. It may be caused by disappointment of legatees 
or devisees due to renunciation by the widow of the share given to her by 
the will and the insistence by her upon her statutory rights; by the need for 
making provision for a child born after the execution of the will; or by the 
insufficiency of the estate to satisfy all the debts and the pecuniary legacies. 


Renunciation by the Widow + 


Renunciation by the widow does not destroy the interest renounced, 
but that interest may be sequestered by the court for the benefit of the dis- 
appointed beneficiaries. The court will take hold of that which is relin- 
quished to compensate, as far as may be, the disappointed legatees and 
devisees and, as in a court of equity, will sequester the devise or bequest 
renounced and apply it in place of the devise or bequest defeated.’ The 
reason for this is that a provision in a will in favor of a widow is in legal 
effect an offer by the testator to purchase her statutory interest for the 
benefit of his estate. Upon her refusal to accept the offer in the will she 


* ELMER M. LEESMAN. LL.B. 1909, Northwestern University; attorney, 
associated with the firm of Friedlund, Levin & Friedlund, Chicago, 
Illinois; formerly attorney for Chicago Title and Trust Company, 1931- 
1949; instructor, Northwestern University, 1912-1927; professor of law, 
Northwestern University, 1927-1950; author of numerous articles in 
various legal publications. 


+ See, Schnebly, Renunciation of a Will by the Surviving Spouse, [1951] Law 
Forum 396. 
‘Wakefield v. Wakefield, 256 ILL 296, 100 N.E. 275 (1912). 
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acquires her interest under the statute and her renunciation does not render 
any of the estate, outside of her interest, intestate. Where the interests ot 
the disappointed legatees are contingent, as where they are the descendants 
or heirs of the widow, it is uncertain as to who will finally prove to be the 
remainderman. Therefore, the interest renounced must be held by the court, 
or by a trustee appointed by the court for that purpose, during the life of 
the widow, the income accumulated, and it, together with the corpus, trans- 
ferred to the proper legatees at the widow’s death.* The effect of the 
renunciation may, and doubtless will, be that the quantity of the estate 
devised may be lessened, but that does not prevent the remainder from pass- 
ing to the devisees. It is still testate property and is not subject to distribu- 
tion among the heirs of the decedent as is intestate property. * 


A question sometimes arises upon renunciation by the widow, where 
the estate given her by the will was a life estate, whether the succeeding 
estate is thereby accelerated. The test appears to be the intention of the 
testator as gathered from the four corners of the will. When the intention 
of the testator is that the remainderman must survive the life tenant, as is 
shown by the description of the remainderman or by the creation in the 
will of an active trust to continue during the life of the life tenant, the time 
for distribution cannot be said to have arrived at the termination of the life 
estate and there is no acceleration. But if the intention of the testator is 
that the remainder be postponed only until the termination of the life 
estate, then the time for distribution has arrived upon renunciation by the 
widow, and whatever may have been the contingency previously, it no 
longer exists, and acceleration is accomplished. ° 


Birth or Adoption of a Child 

In these cases abatement depends upon whether a child born to the 
testator after the making of his will becomes entitled to a share in the ab- 
sence of a provision for him in the will. At common law a will in favor of 
a wife was not revoked by the birth of a child. A different question how- 
ever was presented where the will provided for one child but not for a 
child born later. When, at common law, a man who had neither a wife 
nor a child made a will, his failure to provide for them was considered more 
likely to mean that he did not foresee them and not that he wished to 
disinherit them. * Under the Illinois statute the rule is as follows: where, 
after making a will, a child is born to the testator and no provision is made 
in the will for the child, the will is not revoked on that account, but unless 
it shall appear by the will that it was the intention of the testator to dis- 


*Sueske v. Schofield, 376 Ill. 431, 34 NE2d 399 (1924); Conant v. Elgin City 
Banking Co., 232 Ill. App. 156 (2d Dist. 1924). 

“Teate v. Schofield, supra note 2. 

*Canavan v. McNulty, 328 Ill. 388, 159 NE. 782 (1928). 

*Danz v. Danz, 373 Ill. 482, 26 N.E.2d 872 (1940). 

* Allen v. Heron, 1§7 F.2d 707 (D.C. Cir. 1946). 
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inherit the child, the devises and legacies granted by the will shall be abated 
in equal proportions to raise a portion for the child, equal to that to which 
the child would have been entitled to receive if the deceased had died 
intestate." If any provision is made for the afterborn child then he does not 
come within the purview of the statute.* The fact that the shares of after- 
born children given them by the statute may consume the entire estate 
subject to the widow’s dower and homestead, does not of itself amount to 
a revocation of the will. The will stands for probate and the other pro- 
visions of it, if there be such, are to be carried out, and the estate is to be 
administered by the executor chosen by the testator.° For example, where 
a testator made a will and provided for his four children and later a fifth 
child was born, that afterborn child was entitled to a fifth of the whole 
estate. In case a widow is entitled to a third of the estate during her life the 
afterborn child would have his share of two-thirds thereof while she lived 
and a share of the remaining third after her death. *° 


It is not essential that the intention of the testator to disinherit an after- 
born child be declared in express terms, if it can be drawn from the language 
of the will when construed in connection with the facts and circumstances 
surrounding the testator when the will was made. Where a testator, having 
living children and expecting another child, executed a will giving to each 
of his living children a share in his estate, but made no provision for or 
mention of any unborn child or children and used no express words of dis- 
inheritance, the court construed the will as not disclosing an intention to 
disinherit the afterborn child. However, where a testator having two 
children executed his will giving all his property to his- wife and made no 
reference or provision for children, either present or afterborn, the will was 
construed as disinheriting a child born two months after its execution. The 
mere fact that a testator made no provision in his will for anyone other than 
his wife, although he anticipated the coming of a baby, is fully consistent 
with an intention to provide for his wife under any and all circumstances 
and also for his unborn child in the event that child should be born alive 
and survive the testator. ™ 


Adoption of a child after the making of a will has the same effect as 
the birth of a child and results in abatement of devises and legacies to make 
up a portion for the child. * 


*Flannigan v. Howard, 200 Ill. 396, 65 NE. 782, 59 L.R.A. 664 (1902); Osborn v. 
Jefferson Nat. Bank, 116 IL 130, 4 N_E. 791 (1886). 

* thid. 

* Hawkins v. McKee, 321 Ill. 198, 151 N.E. §77 (1926). 

” Ward v. Ward, 120 UL 111, 11 N.E. 336 (1887). 

" Hedlund v. Miner, 395 IIL 217, 69 N.E.2d 862 (1946); Hawkins v. McKee, supra 
note 9, Froehlich v. Minwegan, 304 Ill. 462, 136 N.E. 669 (1922). 

" Belfield v. Findlay, 389 Ill. §26, 60 N.E.2d 403 (1945); Hopkins v. Gifford, 309 
lil. 363, 141 NE. 178 (1923); Rexford v. Bacon, 195 Ill. 70, 62 N.E. 936 (1902). 
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Insufficiency of the Estate to Pay Debts and Pecuniary Legacies 


Debts and pecuniary legacies are to be paid out of the personal estate 
unless they are charged against the real estate by the will, and the intention 
to charge them against the real estate must be derived from the four corners 
of the will and cannot be ascertained by extraneous evidence. * 


The residuary legacies, as a general rule, abate before the specific 
legacies. That is because the latter are gifts of a specific nature and can 
only be satisfied by delivery of the particular thing. 


Legacies or devises of the same class will be reduced proportionately. \* 
However, even as between legatees and devisees of the same class, where, 
because of the renunciation by the widow and her insistence upon her 
statutory rights, the devisee is deprived of real estate he may not require 
the legatee to contribute to him to make up the value of the real estate of 
which he is deprived. ’* The court has said of such a situation, that it might 
be compared to the case where 2 devise of land is made upon which there 
is an encumbrance for which the testator is not personally liable, or which 
is subject to an encumbrance for which the testator is personally liable but 
there is not sufficient personal property to pay it. 


The distinction between specific legacies and devises and demonstrative 
legacies should be noted here. A demonstrative legacy bears some of the 
characteristics of both general and specific legacies. It partakes of the 
nature of a general legacy by bequeathing a specified amount, and of a 
specific legacy by pointing out the fund from which the payment is to be 
made. However, it differs from a specific legacy since if the fund from 
which the payment is to be made fails, resort may be had to the general 
assets of the estate. ' 


Attention should also be called to the situation where, following a 
specific legacy, there is a residuary clause in the will bequeathing to a 
residuary legatee and devisee “all the rest and residue of my estate, real, 
personal and mixed, of which I may die seized.” Such a provision, it has 
been held, shows quite convincingly that the intention was to put the burden 
of the debt of the estate primarily on the property included in the general 
residuary clause. '* 


*Shuld v. Wilson, 225 Ill. 336, 80 N.E. 259 (1907). 

"Pace v. Pace, 271 Ill. 114, 110 N.E. 878 (1915); Kincaid v. Moore, 233 Ill. 334, 
8 N.E. 633 (1908); Lewis v. Sedgwick, 223 Ill. 213, 79 N.E. 14 (1906); Rexford v. 
Bacon, supra note 12; Moody Bible Institute of Chicago v. Pettibone, 289 Ill. App. 69, 
6 N.E.2d 676 (1st Dist. 1937). 

“ Gowling v. Gowling, 405 Ill. 165, 90 N.E.2d 188 (1950). 

“Dunshee v. Dunshee, 263 Ill. 188, 104 N.E. 1100 (1914). 

*Lenzen v. Miller, 378 Ill. 170, 37 NE.2d 833 (1941). 

“Reid v. Corrigan, 143 Ul. 402, 32 N.E. 387 (1892); Im re Estate of Riddel, 247 
Il. App. 175 (ist Dist. 1928); Schmidt v. Schmidt, 211 Ill, App. 409 (ist Dist. 1918); 
Hileman v. Tuthill, 97 Il, App. 258 (1910). 
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A troublesome question arises in determining whether legacies can be 
made a charge on real estate by implication from the language in the will. 
In one case the will directed that the legacy be paid in due course of ad- 
ministration of the estate. This, it was held, referred to the time of pay- 
ment and did not operate to make the legacy a charge against the real 
estate. °° In another situation a provision that the devisees of land should 
pay the legatee a sum equal to one-fourth of the net income from the land, 
was held to make the payments a charge on the land. *° 


While, as above noted, it has been held that where money legacies are 
bequeathed generally and the residue of the estate is given to another, that 
makes the money legacies a charge on the residuary estate, the rule is not an 
inflexible one. In such cases, the question to be determined is the testator’s 
intent and where, considering the whole will together, it seems clear that 
the testator did not intend it, the legacies will not be charged against the 
real estate, e.g., where the testator owned personal property of a value much 
greater than would be required to pay the debts, costs of administration, 
and pecuniary legacies, and it appeared also that if he had intended to 
charge the legacies against the real estate he knew how to use language to 
accomplish that purpose. *? 

It has also been held that where a testator makes specific gifts of prop- 
erty, and large debts which perhaps were not contemplated are proved 
against his estate, it is not reasonable to assume that he intended that the 
real estate should be exonerated entirely and in such case the will may be 
construed as exhibiting an intention by the testator that there be no dis- 
appointment to those who were given personal property and they are to 
share equally with those who received devises of real estate. Specific leg- 
acies and specific devises stand upon the same footing, ** are subject to the 
same liabilities, are abated under the same circumstances, and contribute 
ratably for the payment of debts and charges. *° 


This rule that specific legacies and specific devises contribute ratably 
toward the payment of debts does not apply, however, where the personal 
estate is sufficient to pay the debts and no part of it goes into the specific 
funds. * Indeed, it has been held, that if a man dies intestate owing debts, 
payment will be made in the regular order pointed out by the statutes, 
commencing with the personalty; but that if he dies and bequeaths his whole 
property specifically, both real and personal, it is an indication that the ob- 
jects or recipients of the bounty shall have the estate in the proportions 
designated in the will. * 


* Haynes v. McDonald, 252 Ill. 236, 96 N.E. 823 (1911). 

*” Wingfield v. Edwards, 277 Ul. 176, 115 N.E. 199 (1917). 

* Alderman v. Dystrup, 293 Il. 504, 127 N.E. 707 (1920). 

* Baker v. Baker, 319 ll. 320, 150 N.E. 284, 42 A.L.R. 1514 (1926). 

* Ibid 

* In re Estate of Brown, 293 UL. App. 373, 12 N.E.2d 710 (3d Dist. 1938). 
* Mears v. Surale, 228 I. App. 519 (ist Dist. 1923). 
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In one case that effect was reached by virtue of a provision in the will 
by which the testatrix gave her entire estate, both real and personal, to her 
children, less a certain sum bequeathed to the complainant, which sum she 
expressly directed should be deducted first out of her estate and the residue 
divided in equal parts between her children. ** 


ADVANCEMENTS 
Nature of an Advancement 


An advancement has been defined as the giving by a parent to the child 
or heir by way of anticipation, the whole or part of that to which the donee 
would have been entitled on the death of the donor.*’ At common law 
and under the early statutes enacted in the State of Illinois upon the subject, 
if the child or heir to whom an advancement had been made desired to share 
in the estate of the ancestor, he was required to bring the property received 
by him into hotchpot and thereupon he became entitled to his equal share of 
the estate. He had the right to elect whether he would accept the ad- 
vancement as his share of the estate or bring it into hotchpot. * In the 
year 1872, the legislature passed an act in regard to the descent of property 
which made radical changes in the law applicable to advancements as they 
theretofore existed in the State of Illinois.*® The nature and effect of this 
statute will be discussed later in this article. 


The term “advancement” has a technical meaning when used in con- 
nection with the distribution of property of a deceased person to a child or 
heir and in its technical sense it applies only to intestate estates. If there 
is a will, it expresses the testator’s intentions, and it is the writing which 
serves as a guide to determine whether it is a gift or an advancement. If the 
will is silent as to the gift being an advancement it will not be regarded as 
such, If the testator has applied the term “advancement” to money or 
property given by him to one or more of his children and has directed 
that it should be treated as an advancement and deducted from the child’s 
share under the will, the terms of the instrument will be enforced against 
the legatees and devisees so that the intention of the testator may be carried 
out. *° Absent statutory inhibition, the intention, in the case of intestacy, 
for a gift to a child or heir to be an advancement, doubtless could be shown 
by parol. A rule of presumption obtained at common law that a gift by a 
parent to a child was an advancement, ** but both the Statute of Frauds and 
the statute on descent require 2 writing, ** and such presumptions no longer 


* Dreyfuss v. Freud, 189 Ill. App. 417 (ist Dist. 1914). 
* Courter v. Courter, 283 Il. 127, 119 N.E. 63 (1918); Strasburger v. Hoffman, 175 
lil. Ap . 120 (2d Dist. 1912). 
Nid. 


* Tbid. 

” Meppen v. Meppen, 392 Ill. 30, 63 N.B.2d 755 (1945). 

" Elliott v. Western Coal & Mining Co., 243 DL. 614, 90 N.E. 1104 (1910). 

“Gary v. Newton, 201 Ill. 170, 66 N.E. 267 (1903); Elliort v. Western Coal Co., 
supra note 31. 
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exist.** So far as testate estates are concerned the Statute of Wills 
requires the intention to be apparent from the language of the will. ** 


In one case a father made provision for his son of certain sums of money 
evidenced by three promissory notes executed by the son and delivered to 
the father. The son signed a writing by which he agreed that the various 
amounts for which the notes were given and the interest due thereon should 
be considered as an advancement to him and be so treated in the settlement 
of the father’s estate. That writing contained a proviso that one of the 
notes, describing it by the amount thereof, be subject to any defenses 
which the son might have against the note on final settlement of the father’s 
estate. ‘Lhat proviso, however, did not operate to negative the intention 
that the note was to be treated as an advancement, but operated merely to 
let in any defenses the son might have. °° 


Advancements in Case of Testacy 


Inasmuch as it is the intention manifested by the language of the will 
that determines whether or not a gift to or provision for a child shall operate 
as an advancement, that intent may be gathered from whatever language is 
used and it is not necessary that the term “advancement” be employed. 
Thus the statement, “. . . of this I give him $4,000.00 as a share of the inher- 
itance,” is sufficient expression of intent to make an advancement. *° 


Effect of the Statute 


As applied to intestate estates, the law in Illinois applicable to advance- 
ments is now governed by the following provisions of the statute on 
descent: *7 


“In the division and distribution of the estate of an intestate decedent, 
real or personal estate given by him in his lifetime as an advancement 
to a descendant shall be considered as part of the decedent’s estate, and 
applied on the share thérein of the person to whom the advancement 
was made or, if he died before the decedent, on the share therein of the 
descendants of the person to whom the advancement was made. A gift 
is not an advancement unless so expressed in writing by the decedent 
or unless so acknowledged in writing by the person to whom the gift 
was made. 

“If the value of the advancement is expressed in the writing made by 
the decedent, or, if not so expressed, in the written acknowledgment 
by the persun to whom the advancement was made, it shall be con- 
sidered as of that value; otherwise it shall be considered as of the value 


* Elliott v. Western Coal Co., supra note 31 (here presumption no longer in- 
dulged); Bordner v. Bordner, 235 Ill. App. 568 (3d Dist. 1924). 

“Meppen v. Meppen, supra note 30, Jordan v. Jordan, 274 Ill. 251, 113 N.E. 
631 (1916). 

*Esmond v. Esmond, 154 Ul App. 357 (2d Dist. 1910). 

“ Strasburger v. Hoffman, supra note 27. 
"Iu, Rev. Srat., c. 3, § 166 (1951). 
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when given. The person to whom the advancement was made shall 
not be required to refund any part of it, although it exceeds his share 
in the entire estate; but if an advancement in real estate exceeds his 
share in the real estate, the excess shall be deducted from his share in 
the personal estate and, if an advancement in personal estate exceeds 
his share in the personal estate, the excess shall be deducted from his 
share in the real estate.” 


It will be observed from the foregoing that the hotchpot doctrine is not 
strictly followed in the statute, for the recipient of the advancement is not 
required to bring what he received into the common pot. To the extent, if 
any, that what he has received exceeds his share of the estate he is not re- 
quired to account for it, except only that real and personal estate are 
lumped together in determining whether or not what he receives exceeds 
his share in the estate. 

It was held ** in a proceeding in equity for the distribution of an 
intestate estate, that if the value of an advancement by way of conveyances of 
real estate to two of the heirs did not exceed their shares in the whole per- 
sonal estate to be distributed among the heirs, including the advancement, 
the advancement might be deducted from the shares; otherwise it might be 
necessary to make partition of the real estate after disposing of the personal 
estate according to the rights of the parties. At common law, the heirs 
who were recipients of the advancements could elect whether or not to cast 
what they received into hotchpot or to retain what they received in lieu 
of any share in the estate. The Illinois statute therefore, in effect, is in 
harmony with the common law, for its effect is that where the children of 
an intestate or their issue shall have received from the intestate in his life- 
time any real or personal estate by way of advancement, when they 
desire to come into the partition or distribution of the estate with the 
other partitioners or distributees, the advancement both of real and 
personal estate shall be brought into hotchpot with the whole estate, 
real or personal, of the intestate. ** Practically, the result at common law 
and under the statute, it would seem, would be the same, as at common law 
a recipient of an advancement would not cast what he had received into 
hotchpot where it exceeded his share. 

The question then arises as to what is a sufficient writing to satisfy the 
statute in that regard. Is a ledger kept by the decedent sufficient to bring 
the case within the terms of the statute? Apparently it is.’ But, in the 
case just referred to the ledger had a page missing and it was proposed to 
show by parol that this page evidenced the advancement. That the writing, 
shown to have actually existed, might be proved by parol, it seems, is true. * 


* Grattan v. Grattan, 18 Ill. 167 (1856). 

” Ibid. 

“ Marshall v. Coleman, 187 Ill. 556, 58 N.E. 628 (1900). 

“Doubet v. Doubet, 196 Ill. App. 289 (2d Dist. 1915), cert. denied, 196 Ul. App. 
XIX (1915). 
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But the difficulty was twofold. In the first place it did not appear by whom 
the missing sheet had been torn from the ledger and the presumption was 
that the decedent himself had torn out the sheet, and that of course would 
negative the intention of advancement. In the second place, it was necessary 
to show that the entries on the missing sheet had been made contempora- 
neously with the advancement and that had not been shown. Although it 
seems that an account book may show an advancement within the require- 
ments of the statute, no material or essential part of the proof necessary to 
establish the advancement can be supplied by parol testimony. It is not 
enough to show the decedent’s intention by parol. ** It must appear from 
the entries to have been authorized by the deceased and that it was the in- 
tention of the deceased for the gifts to operate as advancements or to be 
charged as such, and where the entries are nothing more than mere charges 
and nothing in them expresses the intention to serve as advancements, they 
cannot be given that effect. ** However, the deed by which the conveyance 
is made, which is claimed to be the advancement, may contain matter within 
its contents sufficient under the statute to indicate an advancement. ** 


Inasmuch as the effect of an advancement is to reduce or destroy the 
distributive shares to which the heirs receiving the advancements would 
otherwise be entitled, they may waive their objection to the manner of 
proof of the advancements. That was the situation in a case where an ad- 
ministrator undertook to follow the statute arbitrarily and refused to give 
to one of the heirs his full distributive share in the estate computed on the 
theory that the other heirs had received advancements. The administra- 
tor’s position was that the advancements claimed to have been rece’+ 4 by 
the other heirs had not been proved as required by the statute. The other 
heirs, however, were not contesting the claim that they had received the 
advancements and the administrator could not under those circumstances 
undertake to make the objections for them. * 


Once it appears from the writing that an advancement was intended, 
it is not inconsistent with that intention that the father continued to occupy 
the premises, to collect the rents, to pay taxes, and to make repairs. ** It 
should be observed that the statute operates retroactively. ‘7 However, in 
the case just referred to the gifts or grants alleged to have been advance- 
ments were never expressed or charged by the decedent as advancements, 
nor acknowledged by the donees as such, and therefore could not be so 
considered because of the statute. 


“Young v. Young, 204 Ill. 430, 68 N.E. 532 (1903); Bartmess v. Fuller, 170 Ill. 193, 
48 N.E. 452 (1897). 

“ Jones v. Dawson, 68 Ill. App. 70 (2d Dist. 1896). 

“ Longshore v. Longshore, 200 Ill. 470, 65 N.E. 1081 (1903). 

“Long v. Long, 132 lil. 72, 23 N.E. 591 (1890). 

“ Kohlhaas v. Smith, 408 Ill. 535, 97 N.E.2d 774 (1951). 
“ Wallace v. Reddick, 119 Ill. 151, 8 N.E. 807 (1886). 
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Effect of the Statute in Case of Testacy 


If the intention to make an advancement sufficiently appears from the 
language of the will, taking it in its entirety, then the language of the will 
controls and unless it otherwise provides, the hotchpot doctrine applies. ** 
In one case, *° the will provided that if in the settlement of the estate it 
should appear that the amount advanced and loaned to the son, naming him, 
should exceed his share of the estate, then his share should be that which he 
had received and the notes he had given therefor should be cancelled and 
delivered to him. This, it will be noted, is precisely what the statute pro- 
vides shall happen in the case of advancements in intestacy. 


Presumption of Advancement 


As indicated above, the presumption of advancement no longer obtains 
by express provision of the statute. That, however, is not to be confused 
with a presumption of gift. The presumption of gift from the fact that a 
provision or conveyance was made by a parent to a child for a nominal 
consideration, still obtains, °° and that presumption exists also where a pro- 
vision or conveyance is made by a husband to a wife.** Being a pre- 
sumption, it may be negatived by evidence showing a contrary intention. ** 
This presumption, whether in the case of a grant to the child or to the wife, 
has been important to negative a resulting trust in cases where the provision 
or conveyance took the form of a payment by the father or husband to a 
third person and a conveyance by that third person to the child or wife. 
The presumption is based on the fact that there is a legal obligation resting 
upon the father to support the child and upon the husband to support the 
wife, ** and so it has been held the presumption does not arise in cases 
where the wife paid the money and the conveyance was made by the third 
person payee to the husband. ** Possibly it would be true likewise that the 
presumption does not arise where the conveyance is from a third person 
to the father upon a consideration advanced by a child. ** The fact that the 
husband entered into possession of the land, improved it, paid taxes, and 
occupied it with his wife as a homestead, does not negative the presumption 
of a gift to her. ** 


“ Heitzig v. Goetten, 347 Ill. 619, 180 N.E. 428 (1932); Sartain v. Davis, 323 Ill. 
269, 154 N.E. 101 (1926); see Note 165 A.L.R. 899 (1946). 

“ Glover v. Condell, 163 Ill. 566, 45 N.E. 173 (1896). 

“Duval v. Duval, 153 Ill. 49, 38 N.E. 944 (1894); In re Estate of Nelson, 254 Ill. 
App. 484 (2d Dist. 1929). 

*' Lewis v. McGrath, 191 Ill. 401, 48 N.E. 452 (1901). 

” Houdek v. Ehrenberger, 397 Ill. 62, 72 N.E.2d 837 (1947). 

* Lutyens v. Ahlrich, 308 Hl. 11, 139 N.E. 50 (1923). 

“ Brennaman v. Schell, 212 Ill. 356, 72 NE. 412 (1904). 

* Catherwood v. Morris, 345 Ill. 617, 178 NE. 487 (1931). 

* Maxwell \. Maxwell, 109 Ill. 588 (1884). 
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Gifts, Sales, Relinquishment of Interests, and Advancements 


\ distinction is to be noted between an advancement and a provision 
received in full payment and satisfaction of the heir’s share or expectancy. 
The latter has been held valid. It operates to deprive the heir of anything 
further out of the ancestor's estate. °’ Money given to a son by the decedent 
to assist him in the purchase of a house was held to have been a gift and 
not an advancement and in that connection oral testimony was received, 
not to prove that it was an advancement, but to negative the appearance of 
an advancement. ** Even where the conveyance received from the father 
by the son was not a gift but was in exchange for other land given to the 
father by the son, if the agreement contained a provision to the effect that 
the son accepted the conveyance in full settlement of his share in the ~— S 
estate, it would amount to a relinquishment by the son of his interest. ° 


As just stated, releases of an heir’s expectancy upon consideration, have 
been upheld. But if real estate is involved it seems that the instrument must 
be in writing or it is void under the Statute of Frauds. °° And while where 
a father purchases land, in the name of his children the presumption is that 
it is an advancement and not a trust, assuming that it could be proved as 
such under the statute, nevertheless it may be proved to have been without 
intention to make an advancement, in which event if the father has paid the 
money and the seller has made a deed to the children, a resulting trust may 
arise. "’ This is irrespective of statutory provisions relative to advancements. 
In other words, the statutory provision relative to advancements applies to 
prevent the transaction from being treated as an advancement unless the 
requirements of that statute are met, but that statute does not prevent the 
transaction from operating as a resulting trust. Whether under the statute 
or not, it must be said that every gift a parent may make to his child is 
not to be construed an advancement. A father may bestow more upon 
one of his children than upon another and that fact standing alone will not 
be sufficient to charge the child with the excess in the final distribution in 
the intestate estate, absent an intention for it to be an advancement, assum- 
ing even that there is sufficient writing to bring the matter within the 
provisions of the statute.** On the other hand, a receipt by a child, ex- 
pressing that he had received from the parent the sum of a thousand dollars 
in land, taken together with the fact that the decedent had made various 
gifts of land and money to his children during his lifetime and had en- 
deavored to treat them equally in this respect, together with evidence of 
repeated declarations that he had given all his children equal amounts of 


* Bishop v. Davenport, 58 TL 105, (1871). 

“Pridmore v. Pridmore, 167 IL App. 301 (ist Dist. 1914), cert. denied, 187 Ill. 
App. XI (1914 

“ Bolin v. Bolin, 245 ILL 613, 92 N_LE. 530 (1910). 

“Gary v. Newton, supra note 32. 

* Tavier v. Taylor, 9 Ul. (4 Gil.) 303 (1847), 

™ Comer v. Comer, 119 DL 170, 6 NLE. 796 (1886). 
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property, was received in support of the contention that the gift thereby 
made was in fact iritended as an advancement.** The conveyance just 
mentioned was made subsequent to the statute relative to advancements. 
Plainly its result is contrary to that indicated above as it relied upon parol 
evidence to establish the intention. Whether or not the receipt alone was 
evidence of an intention to make an advancement upon the theory that no 
receipt would have been taken had the intention been absent, it is plain that 
the court deemed it necessary to support the evidence of intention by parol 
evidence, and parol evidence is not admissible to supply the intention to 
make an advancement. 


Effect, on the Child, of Advancements to the Parent 


An advancement to the parent by the grandparent, doubtless will 
operate to reduce or destroy the shares of the grandchild where the grand- 
child’s claims of interest in the grandparent’s estate is through the father. * 
It is also true that if the child had accepted a provision from his parent in full 
release of that child’s expectancy in the estate of his parent, his child would 
likewise be barred of any share in the estate of the grandparent so far as he 
claimed his interest through his parent.** But where the grandchild does 
not claim under his parent but directly as a distributee in the estate of the 
grandparent he is not barred by an advancement to his parent.** In the 
case just referred to, the grandchild claimed as an executory devisee directly 
under the will of the grandparent, the father having had a determinable 
fee which terminated upon the death of the father in the lifetime of the 
grandparent. 


The Value of the Advancement 


The value of the advancement, once the intention to make it has been 
proved, may be ascertained by parol evidence. ** The time as of which that 
value is to be ascertained is when the advancements were m fact made and, 
in the case of a conveyance of real estate, that has been held to be at the 
time when possession was taken by the grantee. ** In one case oil was dis- 
covered on the premises thirty years after the death of the decedent and 
it was held that the interest in the land was to be valued at the time of the 
father’s death and not at the time the oil was discovered. 


Advancement in Fraud of Creditors 


An advancement to a child may properly be regarded in the same hight 
voluntary settlement of property upon the child. If, therefore, at the 


as 


) 


“Cline v. Jones, 111 Tl. 563 (1884). 
“ Alward v. Woodard, 315 Ul. 180, 146 NE. 154 (2925). 
“ Simpson v. Simpson, 114 Ill. 603, 7 NE. 287 (1885). 
“ Warrington v, Chester, 294 Ill. $24, 128 NE. 549 (1920) 
“ Gary v. Newton, supra note 32. 

Pigg v. Carroll, 89 Hl, 205 (1878). 


” 


” Courter v. Courter, sepra note 2 
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time the advancement was made the effect was to render the father insolvent 
and unable to pay his debts, the advancement will be deemed as in fraud of 
creditors, and on that ground it might be set aside even if made at a time 
when the father was not indebted. ”° 


THE TIME FOR DISTRIBUTION 


The Illinois Statute " provides that on every settlement of an estate the 
court {probate or county, as the case may be] may order the executor or 
administrator to pay the ‘claims against the estate as provided in Section 205 
of that statute and when it appears that there are sufficient assets to pay all 
claims against the estate, may order the executor or administrator to dis- 
tribute the estate to the persons entitled thereto. When it appears that there 
are sufficient assets to pay all claims against the estate, the court may order 
the executor or administrator to pay the distributive shares to distributees 
before the expiration of nine months after the issuance of letters, if the 
distributee gives bond payable to and for the indemnity of the executor or 
administrator in double the value of the distributive share to be paid, with 
surety to be approved by the court, conditioned to refund the due propor- 
tion of any claim entitled to be paid from the estate distributed, together 
with the expenses of recovery, including reasonable attorney’s fees and ad- 
ditional expenses of administration. Originally, the statute provided that 
the executors and administrators should exhibit accounts of their administra- 
tion for settlement, etc., at the first term which occurred after the expiration 
of one year after the date of letters. It was held that this statute did not 
exclude the court from the exercise of power to compel an earlier exhibit 
and to force the payment of distributive shares and legacies before the 
expiration of the year, whenever it should appear that there were sufficient 
assets ot satisfy all demands against the estate. * 


Of all the subjects embraced in the provisions of the statute above 
noted, the court has unlimited and general jurisdiction. * The time within 
which the administrator is required to exhibit his account is not a matter of 
right but of convenience. Given a case in which it is quite clear that there 
are no debts the court would give the fund to the distributee even though 
the statutory period had not elapsed. ’* Where the heirs or the distributees 
had entered into a family settlement contract, the executor or administrator 
must proceed on the basis of that settlement within the time prescribed by 
the statute. * 


While, when it appears that there are sufficient assets for the purpose, 
“ Bay v. Cook, 31 TL 336 (1863). 


int. Rev. Srat., c. 3, § § 445, 446 (1951). 
* Reynolds v. The People, 55 Ill. 328 (1870). 
Ibid. 


* Ibid. 
“Dunham v. Slaughter, 268 Ill. 625, 109 NLE. 673 (1915). 
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distribution may be required before the lapse of the statutory period, it has 
been held, at the time when the period was a year, that an order requiring 
distribution less than five months after the granting of the letters was pre- 
mature. However, in that case the order did not properly protect the rights 
of the estate against the legatees. The order failed to require bond from 
the legatees or distributees to refund the due proportion of any debt which 
might afterwards appear against the estate."* Generally, however, it is 
within the power of the court to order the executor as to the time and 
amount of payment to the distributees. ”’ The statute has been construed to 
mean that money should not lie idle in the hands of the administrator and 
the heirs be deprived of its use. If the administrator is loaning the money or 
using it for gain, he is liable to account for it to the heirs with all of the 
profits and gains made from its use. By paying over the money to the per- 
sons to whom it belongs, the personal representative incurs no risk of loss 
and can suffer no injury, provided he pays it to those who are justly en- 
titled to it.** In the first of the cases just cited, the administrator had a 
claim which was disallowed in the court below, and an appeal was pending 
from that order of disallowance. The claim to hold the money of the 
estate pending the appeal, the court said, was as baseless as if he had filed a 
false account against the estate for ten dollars, which had been rejected and 
then an appeal taken. The court said that if the appeal stopped the further 
administration of the estate until it could be determined, then an admin- 
istrator would only have to prefer an unjust claim against the estate, have it 
disallowed, appeal, and upon being defeated in the circuit court appeal to 
the reviewing court, and thus avoid settlement and payment for years. 
The court observed that the law is subject to no such reproach as it would 
incur in sanctioning such a practice. However, in a case where an order 
of the probate court directed the executrix to pay two legacies of $1,500.00 
each, where the executrix had not been allowed compensation for her services 
or fees for her counsel, where it appeared that the funds on hand amounted 
to $14,459.70, and there were claims pending against the estate aggregating 
$4,495.10 and that the compensation for the executrix under the statute 
might amount to $7,560.00, it was held that the order was premature. 


On the other hand, the wishes of the testator may not be disregarded 
if it appears from the will that it was clearly the decedent’s purpose that 
distribution should not be made until after the termination of certain life 
estates. *° The bond, which the statute provides shall be taken from the 
distributees to whom distribution is made prior to the expiration of the 


“Sherman v. Saylor, 36 Ill. App. 356 (2d Dist. 1889). 

"Cully v. The People, 73 Ill. App. 501 (3d Dist. 1897). 

“Curts v. Brooks, 71 Ill. 125 (1873); Murdock v. Murdock, 111 Ill. App. 375 
(3d Dist. 1903). 

"Freilich v. Freilich, 198 Ill. App. 420 (1st Dist. 1916). 

” Blatchford v. Newberry, 99 Ill. 11 (1880). 
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time indicated in the statute, is for indemnity to the administrator and 
protection for creditors of the estate and may not be availed of by one who 
does not come within its protection. In one case *' it was pointed out that 
there was no proof of loss by one who had been the administrator but who 
had been removed and replaced by the plaintiff as executrix, and that the 
plaintiff was a legatee and not a creditor and thus did not come within the 
protection of the statute. 


THE ORDER OF DISTRIBUTION 
Judgment in Rem 


The administration of an estate in probate is not an action inter partes 
but is in the nature of a proceeding in rem, acting directly on the res which 
is the estate of the deceased. If the court has jurisdiction of the estate and 
the jurisdiction is property invoked the order of distribution is a judgment 
in rem which conclusively determines the rights of all parties interested just 
as fully as a decree in admirality. If the order is based upon constructive 
service against a party who is bey ond the limits of the state, it can only 
affect the property within the jurisdiction of the court, as a person cannot 
be bound unless he has been reached by the process of the court. It is 
only in cases where jurisdiction of the person has been obtained by personal 
service of process or by the voluntary appearance of the party in the 
progress of the cause that he is bound personally by the judgment 
rendered. ** 


Form of the Order 


The order should state the sum to be paid over to the distributee, find 
that there is a distributive share to be paid over, and name the personal 
representative. s 


Effect of the Order 


A distinction should be observed between orders of partial and final 
distribution. If it is an order of final distribution and interested persons are 
dissatisfied with it, their recourse is to appeal therefrom. ** 


On the other hand, if the order is one for partial distribution, it is not 
a final order and does not deprive the court of the power to correct errors 
even if made after term time or after the time fixed by present statutes 
in lieu of term time. In such case, the court retains jurisdiction of the sub- 
ject matter for al! purposes. *° The order may by its terms be interlocutory 
as in a case where it provided that cash on hand as shown from the 


" Griefen v. Garin, 318 IL App. 151, 47 N.E.2d 356 (Ist Dist. 1943). 
* Mosier v. Osborn, 284 Hl. 141, 119 N.E. 924 (1918). 

“Ford v. Ford, 117 IL App. 502 (1st Dist. 1905). 

“ Burnett v. Burnert, 38 fll. App. 186 (3d Dist. 1890). 

“ Kinne v. Schumacher, 65 Sl. App. 342 (4th Dist. 1896). 
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amended final report should remain in the estate to await final distribution 
according to law and that the final settlement order would thereafter be 
made in such manner as the court might direct. ** 

But where the order is final in the sense that the court retains no 
further jurisdiction over the estate, it can be assailed only on appeal, except 
where the order was obtained by fraud. The probate or county court is 
exercising an equitable jurisdiction and may vacate its former order or 
decree only if there was a defect in jurisdiction which invalidates the 
order. *’ If a court of equity cannot set aside its decree upon collateral 
attack, the probate or county court may not do so.** A court of equity 
will not, when its decree is questioned upon collateral attack, vacate it for 
fraud in the proceedings after jurisdiction has been obtained, such as false 
evidence, concealment, and the like, but will act only where fraud was used 
in inducing the court to enter the decree. *® Thus, the court might set 
aside an order of distribution based upon a representation at the time the 
order was entered that certain heirs had made an assignment of their in- 
terests, where, as a matter of fact, the assignment was fraudulently 
procured. °° But there was no ground for setting aside an order of dis- 
tribution when the distributee had been found guilty of murdering the 
decedent, particularly not at the instance of one who had accepted and 
received the money and was holding it in trust for the distributee.°* The 
court there stated that a court of equity will not grant relief to correct a 
mistake or misapprehension of the law, and if a party desires or undertakes 
to perform an act under a mistaken view of the law affecting the transaction 
he is to be held to the obligation. 


Garnishment. May the share of the distributee be garnished? Form- 
erly, upon construction of the statute as it then stood, it was considered 
that the interest of a distributee might not be garnished before an order 
had been entered by the probate court directing distribution. ** That was 
based, not upon any particular language of the statute as it then stood, 
but upon the theory that until the order of final distribution was entered, 
the property was in custodio legis. Subsequently, however, the statute was 
amended so that now the property is no longer considered to be in custodio 
legis, and the basis for the former holding disappearing, the rule no longer 
applies. °° 


“ Conant v. Elgin City Banking Co., 232 Ill. App. 156 (2d Dist. 1924), cert. denied, 
232 Hl. App. XIIE (1924). 

“ Barnard v. Michael, 392 Ill. 130, 63 N.E.2d 858 (1945). 

* Ibid. 

* Ibid. 

* Thornley v. Kershaw, 109 Ill. App. 113 (3d Dist. 1902). 

* Paullissen v. Loock, 38 lll. App. 510 (2d Dist. 1890); see also, Starrett v. Keating, 
61 Ill. App. 189 (3d Dist. 1895), Blake v. The Peo — 161 Ill. 74, 43 N.E. 593 (1896). 

“ Brownlee v. Boggs, 258 Ill. App. 179 (2d Dist. 1930); Bartell v. Bauman, 12 Ll. 
App. 450 (4th Dist. 1883). 

“ Brownlee v. Boggs, supra note 92. 
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Interest. More will be said on the subject of collection of interest from 
the administrator or executor under the heading of accounting. At this 
point the question arises concerning the liability for interest of the personal 
representative where a final order of distribution is entered but not carried 
out. Is the ten per cent interest collectible by virtue of the provision of the 
statute to the effect that at the expiration of a period of two years after 
issuance of letters testamentary or of administration, the executor or ad- 
ministrator shall be charged with interest at the rate of ten per cent per 
annum, et cetera? ** The answer appears to be in the negative, for the ten 
per cent provision is held to apply to a period or to a situation coming to 
the attention of the court before the entry of the final order or distribution. 
When the court enters its final order the operation of the provision in 
question ceases. °° 


Protection of the Personal Representative 


In the absence of fraud, an administrator or executor who in good faith 
complies with an order of the court in the distribution of an estate, is 
protected by that order. The court says that somewhere the power must 
exist to decide finally the questions which arise in the settlement of the 
succession. Mistakes may and sometimes do occur, but it is better that they 
should be endured than, in a vain search for infallibility, questions should 
remain open indefinitely. So, if the court has jurisdiction of the estate and 
the jurisdiction is properly invoked, the order binds all the world, irrespec- 
tive of whether persons bound are parties to the litigation. *° 


Refusa! of the Personal Representative to Comply with the 
Order of Distribution 


The statute *’ provides the course to be pursued where an executor or 
administrator fails or refuses to comply with the order of distribution. 
The officer may be dealt with as for contempt and may be removed and 
an action upon his bond may forthwith be instituted and maintained upon 
his failure to comply within thirty days. It seems that this is the sole remedy 
against the executor or administrator. °° 


It will be observed that the statute provides for no appeal to the cir- 
cuit court from an order of the probate or county court committing the 
executor or administrator for contempt. Inasmuch as such an order is 
clearly a final order of the court and amounts to a criminal proceeding 
directly affecting his liberty, the recourse for review of the order, where 
he contends that it is erroneous, is by writ of error to the probate or county 


“Itt. Rev. Srat., c. 3, § 462 (1951). 

“ Randolph v. The People, 40 Ill. App. 174 (3d Dist. 1890); Randolph v. Trustees 
of Schools, 26 I. App. 241 (3d Dist. 1887). 

“in the Matter of the Estate of Togneri, 296 Ill. App. 33, 15 N.E.2d 908 (Ist 
Dist. 1938). 

“Int. Rev. Srat., c. 3, § § 455-459 (1951). 

“ Piggott v. Ramey, 2 Ill. (1 Scam.) 145 (1834). 








Winter] CLOSING OF THE ESTATE 609 


court from the court of review. ** Before the court is warranted in making 
commitment under the provisions of the statute last mentioned, it must 
appear, among other things, that the officer has failed or refused to pay 
over the money in his hands to the person or persons entitled thereto in 
pursuance of the order of court within thirty days after demand made for 
such moneys. Demand is clearly one of the necessary elements that enters 
into the offense. ?°° 


Refunding by Distributees 


The statute *”’ provides that if at any time after payment of a dis- 
tributive share it becomes necessary for all or any part of the share to be 
refunded to pay a claim, the probate or county court, upon the application 
of any interested person, shall order the distributee to refund that portion 
of his distributive share which is necessary to pay the claim. If there is 
more than one distributee the court shall apportion the amount among the 
distributees according to that received by each of them but specific legacies 
need not be refunded unless the residue is not enough to satisfy the claims 
entitled. It is here that the bond which the distributee is required to 
furnish comes in, as upon the distributee’s refusal to refund within sixty 
days action may be maintained on the bond. Formerly the term “debts” 
was used in the statute where now the term “claims” is used. The term 
“debts” as formerly used was held to include executor’s fees and attorney’s 
fees, 1°? 

Creditors who have not been guilty of laches may pursue the assets 
of the estate into the hands of the distributees where distribution is made 
without discharging their debts. But where distribution has been made, 
another creditor could not ask for a return of the money proportionally 
from the distributees, if he had received notice of the proceedings or was 
guilty of laches. *° 


Only the Person Deprived by the Order of Distribution 
May Question its Propriety 
The order of distribution upon the report made by the personal repre- 
sentative is conclusive on him and also upon his sureties. Upon failure 
to pay over upon order of the court, the executor or administrator is guilty 
of a devastavit, and suit may be instituted upon his bond. *** The executor 
or administrator may not subsequently, upon a claim that he has found 
error in the distribution, proceed against distributees for refunds without 


“Blake v. The People, 161 Ill. 74, 43 N.E. 590 (1896); Haines v. The People, 97 
Ill. 161 (1880). 

Haines v. The People, supra note 99. 

™ Tit. Rev. Stat., c. 3, § 447 (1951). 

‘* In re Johnson’s Estate, 293 Ill. App. 625, 12 N.E.2d 338 (1st Dist. 1938). 

* Union Trust Co. v. Shoemaker, 258 Ill. 564, 101 N.E. 1050 (1913). 

at — v. McCracken, 245 Ill. 551, 92 N.E. 355 (1910); Isabet v. Scott, 286 Ill. 
App. 24, 2 N.E.2d 754 (3d Dist. 1936); Rahe v. Jobusch, 197 Ill. App. 200 (4th Dist. 1915). 
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first having obtained an order of court to that effect. ‘°° Only the one who 
can complain of the distribution as made would be in a position to assail it. *°° 


MECHANICS *"" 


Distribution of a decedent’s estate is shown in the final account unless 
an order for partial distribution has previously been entered and distribution 
made in accordance therewith. 


The attorney for the executor may adopt one of the following 
alternatives: 

(a) If the attorney is certain that the final account will be approved 
by the court, and conferences or correspondence with the distributees in- 
dicate that they are satisfied, distribution may be made before the final 
account is presented for approval. Proper receipts and appearances are 
then executed by the distributees and presented to the court at the time the 
final account is submitted. 

(b) If there is some doubt as to the court’s approval of the final ac- 
count but the distributees are satisfied with the various expenditures and 
distributions, the distributees may sign the receipts and appearances without 
actually receiving their distributive shares. Distribution is then made after 
the final account is approved. 

(c) If there is controversy among the distributees or between the 
executor or administrator and the distributees, the notice required by statute 
may be given, except to those persons who enter their appearance and 
waive notice. The final account is then presented to the court and ap- 
proved subject to presentation of receipts for the various distributive 
shares. The distribution is made in accordance with the final account as 
approved and receipts signed and presented to the court. 

(d) When the receipt of a claimant or distributee cannot be ob- 
tained the statute *°* provides that the executor or administrator, by leave 
of court, may deposit the money with the county treasurer in the county in 
which the estate is being administered. The court will enter an order 
authorizing the deposit, the executor or administrator having first filed a 
verified petition setting forth the facts and asking leave to deposit the 
money with the county treasurer. The county treasurer usually requires 
that a certified copy of the court order authorizing the aforesaid deposit be 
filed with him. 

(e) The statute provides '”* that upon suggestion made by an executor 
or administrator that any personal estate of the decedent other than goods 


“ Foskert v. Wolf, 19 Ill. App. 33 (4th Dist. 1886). 

“ Ubowich v. Northern Trust Co., 281 Ill. App. 109 (1st Dist. 1935). 

“ The writer is indebted to Mr. Kenneth E. Scranton of the Chicago Bar Associa- 
tion for the practical information contained in this sub-division. 

“Ir. Rev. Srat., c. 3, § 461 (1951). 

“Ii. Rev. Srat., c. 3, § 367 (1951). 
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and chattels is of desperate value, the court may order such personal estate 
to be deposited with the clerk of the court for the benefit of such of the 
heirs, legatees, or creditors of the decedent as may be entitled thereto. It is 
often desirable to make such a deposit on account of the insolvency of the 
debtor; the fact that the debt or demand is too small to be worth the costs 
of collecting it, or other difficulties of collection. A verified petition may 
be filed, setting forth the facts, and the court may enter an order allowing 
such deposit. The petition may be presented without notice or upon such 
notice as the court directs. A method is also provided in the statute for 
permitting an heir, legatee, or creditor to take action to realize the value 
of the personal estate so deposited. ''° 


It is customary in complying with the requirements of the statute that 
the account be accompanied by such evidence of the disbursements as the 
court may require, ¢.g., a voucher representing each item of disbursement, 
bound in a separate back and labelled, in the order in which the items ap- 
pear in the officer’s account. For facility in checking the vouchers against 
the account, it is advisable to number the items in the account and the 
vouchers correspondingly. The account itself should properly be accom- 
panied by a verified written report stating the facts necessary to inform the 
court fully as to the condition of the estate and possibly showing also the 
post office address and the financial condition of each surety on the bond, 
whether the surety is living and a resident of the state, whether the security 
is sufficient for the amount of the bond, and whether the amount of the 
bond is sufficient; or the sureties should be produced in open court at the 
time of presenting the account to be examined by the court. The report 
should also state any change in heirship which has occurred and has not 
heretofore been reported to the court and disclose the pendency of any suit 
or proceeding known to the officer, brought by or against the estate or the 
representative of the estate. All fees due to the clerk should be paid before 
the account is presented to the court and unless it appears from the inventory 
and other records that there is no personal property in the estate, vouchers 
should be presented showing that all personal property taxes and inheritance 
taxes due to the state and to the county have been paid, or a memorandum 
signed by the proper taxing authorities should be presented showing that the 
estate is not subject to taxes. 


ACCOUNTING 
The Statutory Requirement 
The statute ''’ requires executors and administrators to present verified 
accounts of their administration to the court which issued letters of ad- 
ministration or letters testamentary, within sixty days after the expiration of 
nine months after the issuance of letters or within such further time as the 


" Ibid. 
“Id. § 443. 
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court may allow and thereafter whenever required by the probate court 
until administration is completed, and if the letters are revoked, then within 
such time as the court shall direct. The account shall state the receipts and 
disbursements of the executor or administrator since his last accounting, the 
personal estate which is on hand, and shall be accompanied by such evidence 
of the disbursements as the court may require. It has been held that if an 
executor or administrator fails to file a complete and true account as re- 
quired, the probate court shall state the account and that before an executor 
or administrator can be allowed credit for expenses of administration it must 
appear that the expenditures were reasonably necessary for the benefit of the 
estate. '}? 


Notice 


The statute '** provides that notice of the hearing on any account of 
an executor or administrator shall be given as the court may direct to unpaid 
creditors and to every person entitled to a share of the estate who has not 
received that share in full. If the account is approved by the court upon 
the hearing, in the absence of fraud, accident, or mistake, the account as 
approved is binding upon all persons to whom the notice is given. No 
notice is required to be given to any person from whom a receipt in full is 
exhibited to the court or who enters his appearance in writing and waives 
notice. It should be remarked at this point, although more will be said of it 
subsequently, that a partial or annual account is usually an ex parte proceed- 
ing of which the statutory notice is not given. The items contained in the 
partial annual report may be assailed when the officer presents his final ac- 
count, of which final accounting notice must be given. ‘* The notice may 
be constructive. The statute says that the notice shall be as the court 
directs. If the notice is constructive, the court must fix the character of 
notice to be given and constructive service is ineffective unless its manner 
is fixed by the court. 1 


Nature of Items for Which the Officer May Take Credit 


One starts with the proposition that administration is for the purpose 
of liquidating the decedent’s estate. It is no part of the business of the 
officer to increase the assets of the estate. It is his duty to conserve the 
assets and he is bound only to the exercise of reasonable care and prudence 
to liquidate the securities of the estate in a reasonable time in view of their 
condition. *** The officer is not justified in retaining monies of the estate 
undistributed for more than a reasonable time '"” and so it has been held that 


= Edwards v. Lane, 331 Dll. 442, 163 N.E. 460 (1928). 

“Try. Rev. Srat., c. 3, § 444 (1951). 

™ Rewer v. Mertz, 223 Ill. 555, 79 N.E. 283 (1906); Bliss v. Seaman, 165 Ill. 422, 
46 N.E. 279 (1897). 

™ Reizer v. Mertz, supra note 114. 

™* In ve Estate of Busby, 288 Ill. App. 500, 6 N.E.2d 451 (1st Dist. 1937. 

™* Rucker v. Redmon, 67 Ill. 187 (1873). 
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the officer may not continue the testator’s business, absent a clear direc- 
tion to that effect apparent in the will. *"* If the will authorizes the executor 
to use the property, sell it, and dispose of it as his own absolute property 
without being required to file or render an accounting or give any bail, 
and provides that whatever the executor may take or claim, is due him 
without further proof, then under such provision no one can be heard to 
assert an interest in the property antagonistic to the executor, because the 
testator might have given the property to the executor directly and in so 
many words. '?? However, the officer must exercise care and diligence in 
handling the affairs of the estate and he is not entitled to proceed on the 
assumption that the decedent, had he been alive and handling the estate, 
would have used no more care and diligence than the officer used.’ In 
other words, the test is not the care and diligence which the decedent would 
have used, but that of the ordinary and reasonable person in the handling 
of his own affairs. 


If the officer receives money in trust for any particular purpose he must 
carry out the trust in preference to other debts and demands of a general 
nature, and in that regard it has been held that the identification of the 
trust monies will not be too strict. ‘** So far as general expenses in connec- 
tion with the burial of the deceased are concerned, the officer’s best course 
is to incur no expenses and to make no payment except by order of court. 
In one case 1”? the court found fault with the amount and reduced it from 
$2,032.75 to $1,500.00. In the same case the amount for a monument to be 
placed at the grave of the decedent was likewise reduced by the court. 


The officer, it seems, is entitled to the exercise of his best judgment 
in compromising what appear reasonably to be valid claims against the 
decedent’s estate, and his recommendation to the court for a payment on 
account of such claims where exercised in good faith will be sustained 
even though subsequent events indicate that it did not result beneficially to 
the estate. '** Again, it should be observed that an executor or administrator 
cannot be called to account, except in the state in which he took out letters 
of administration. ** 


Partial and Annual Accounting 


The general rule is that a partial or annual accounting is only a judg- 
ment de bene esse, often rendered ex parte and only prima facie correct. On 


™® Nonnast v. Northern Trust Co., 374 Ill. 248, 29 N.E.2d 251 (1940). Note, the 
statute, Int. Rev. Srat., c. 3, § 366 (1950), now permits continuation of the business for 
one month or for such additional time as the court may direct. 

™® Maurar v. Bowman, 169 Ill. 586, 48 N.E. 823 (1897). 

™° Waterman v. Alden, 144 Ill. 90, 32 N.E. 972 (1893). 

™ Hay v. Bennett, 153 Ill. 271, 38 NE. 645 (1894). 

= Benson v. Gerhart, 241 Ill. App. 376 (4th Dist. 1926). 

™ Yaple v. Mahy, 241 Ill. App. 446 (3d Dist. 1926). 

™* Williams v. Williams, 61 F.2d 257 (7th Cir. 1932), cert. denied, 288 U.S. 612 
(1933). 
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final settlement it may be opened to correct errors due to fraud or mistake 
although the crror was not excepted to or appealed from when the partial 
account was rendered. 


Accounting for Sale of Personal Property 

The statute *** permits a sale of personal property upon credit terms 
of more than twelve months by taking a note with good security. Upon 
final accounting a person representative was disallowed credit where he had 
taken insufficient security. This was upon the theory that he failed to 
discharge his duty in not requiring sufficient security. *** 

Accounting Relative to Real Estate 

The personal representative takes no title, either legal or equitable, to 
the real estate. It descends to and vests in the heirs or devisees upon the death 
of the ancestor. The heirs hold title to it in their own right subject to the 
payment of the debts of the deceased in the mode prescribed by law. The 
personal representative has no interest in the land but has only the power, 
upon a deficiency of personal assets, to apply to the court for a decree to sell 
the real estate for the payment of debts of the decedent. **7 But where the 
will contains a direction to an executor to sell and convert real estate into 
personal property and that direction is explicit, it becomes the duty of the 
executor to follow such direction. In such case the doctrine of equitable 
conversion applies with the result that the real estate is treated like personal 
property, 128 

Furthermore, while it is true that the heirs may assail the right of a 
personal representative to receive rents of the estate they may waive their 
right thereto, and if they choose to treat such money as in the officer’s 
hands for the payment of debts of the estate he cannot complain if he is 
charged therewith. **° The personal property of the deceased is primarily 
liable for the payment of his debts and no resort can be had to his real 
estate until the personal estate is exhausted or shown to be insufficient. 
Consequently the heirs at law of the deceased are not necessary parties 
to the administration of the estate unless of course a petition is filed by the 
administrator to sell the real estate for payment of debts of the estate. 1*° 


Taxes 


Because an owner of real estate is personally liable for taxes as of the 
first day of April of each year the executor or administrator is justified in 
treating such taxes as a debt against the estate. **! 


™ Int. Rev. Srat., c. 3, § 364 (1951). 

™ US. Rubber Co. v. Peterman, 119 lil. App. 610 (1st Dist. 1905). 

“" In re Estate of Baker, 315 Ill. App. 366, 43 N.E.2d 170 (1st Dist. 1942). 

™ Teater v. Salander, 305 Ill. 17, 136 N.E. 873 (1922). 

** Goeppner v. Leitzelmann, Admx., 98 Ill. 409 (1881). 

™ Diversey, Admx. v. Johnson, Admx., 93 Ill. 547 (1879). 

*' In re Estate of Muldoon, 315 Ill. App. 109, 42 N.E.2d 306 (1st Dist. 1942). 
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Executor De Son Tort 


Even though one was not legally appointed an executor if he in effect 
acts as such, having complete charge of the entire estate, he will be required 
to act in the same manner as an executor legally appointed. 132 


Administrator De Bonis Non 


The administrator de bonis non has no authority to call upon the first 
administrator, or in case of the death of the first administrator, upon that 
administrator's personal representative for an accounting of assets already 
administered. His commission only authorizes him to handle so much of the 
estate as was unadministered by the former administrator. Whatever goods 
or chattels of the first estate remain in specie or can be traced and dis- 
tinguished from the estate of the first administrator, the administator de 
bonis non has the right to recover. When an administrator converts the 
goods of his intestate to his own use, it is an administration of such goods 
and consequently is outside the commission of an administrator de bonis non. 
The established practice, therefore, is for the distributee or creditor of the 
first intestate, and not the administrator de bonis non, to prosecute the repre- 
sentatives of the first administrator for any waste or misapplication of assets. 
The estate of the first administrator cannot be charged with a devastavit 
committed by the administrator de bonis non, but the latter must answer 
out of his own estate for his own torts. *** 


It seems that the filing of an account by the administrator de bonis non, 
preliminary to a sale of real estate to pay debts, is excused where it is shown 
that the personal estate was exhausted. *** Under the former law a distinc- 
tion was made between an administrator de bonis non appointed on the 
revocation of the letters of the former officer and an administrator de bonis 
non appointed upon the death of the former officer. In the first case the law 
expressly authorized proceedings by the subsequent administrator against 
the prior administrator. *** 


Where the Administrator or Executor is also Trustee 


An administrator or an executor is not excused from making an ac- 
counting because he is also a trustee. His duty is to administer upon the 
property in his hands as trustee. The fact that the individual occupies the 
dual relation of trustee and executor does not exonerate him from making 
his report as executor. **° 


™ Rose v. Howenstein, 218 Ill. App. 483 (1st Dist. 1920). 

“* Rowan v. Kirkpatrick, 14 Ill. 1 (1852); Bliss v. Seamon, supra note 114. 

™ Turner v. Fell, 142 Ill. App. 458 (2d Dist. 1908). 

*® Duffin v. Abbott, 48 Ill. 17 (1868). 

“Wylie v Bushnell, 277 Ill. 484, 115 N.E. 618 (1917); Ridgley v. The People, 
163 Ill. 112 (1896); Glover v. Condell, supra note 49; Robinson v. Robinson, 214 Ill. App. 
262 (3d Dist. 1919). 
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Where the Personal Representative Is Debtor to the Estate 


Where the personal representative is a debtor to the estate he is 
obligated to account therefor. He is not, because of that situation, entitled 
to have an administrator pro tem appointed to file a claim against him. On 
the contrary, his debt to the estate enters into the amount for which he ac- 
counts in making his accounting to the estate. '** However, it is permissible 
for the administrator to show that he was insolvent at the time of his ap- 
pointment and has remained so and thereby relieve himself of liability. *** 


Statute of Limitations 


Some authorities hold that an administrator is not obliged to plead the 
general statute of limitations in actions or claims against the estate, while 
others hold that it is the duty of the personal representative to interpose the 
bar of the statute to every claim not properly asserted within the statutory 
period. Illinois favors the latter position and if the personal representative 
fails to plead the statute he can be required to render an accounting on that 
basis. 189 


Contest of Items of the Accounting 


The contest of an item in the final report of the administrator or ex- 
ecutor is a statutory proceeding and requires no written pleadings. The 
hearing is held before the court without a jury. **° 


Death of the Administrator or Executor 


It has always been the rule that the personal representative of a deceased 
executor does not succeed to the estate of the deceased executor’s testator. 
Therefore, the personal representative of the former executor may not 
retain possession of and administer upon that which was in the hands of his 
intestate as executor. The representative of the estate of the deceased 
executor is in the position of a trustee with a duty to turn over to the suc- 
cessor executor the assets of the estate. '** 


Fees and Allowances 


The statute now provides that an executor, administrator, administrator 
to collect, guardian, or conservator shall be allowed reasonable compensa- 
tion for his services. *** Formerly, the statute provided that executors and 
administrators should be allowed as compensation for their services a sum 


** Emerick v. Hileman, 177 Ill. 368, 52 N.E. 317 (1898). 

** The People v. Chicago Bonding & Surety Co., 294 IIll. 362, 128 N.E. 478 (1920), 
The People v. Chicago Bonding & Surety Co., 216 Ill. App. 375 (1st Dist. 1920). 

” Marshall v. Coleman, supra note 40; Millard v. Harris, Ex’r., 119 Ill. 185, 10 N.E. 
387 (1887); Yaple v. Mahy, supra note 123. 

“ Doubet v. Doubet, supra note 41. 

“ Kinney v. Keplinger, 172 Ill. 449, 15 N.E. 131 (1898). 

“Tin. Rev. Srar., c. 3, § 490 (1951). 
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. not exceeding six per centum on the amount of personal estate and not ex- 
ceeding three per centum on the money arising from the sale of real estate, 
with such additional allowances for costs and charges in collecting and 
defending the claims of the estate as should be reasonable. ** Under the 
law as it then existed it was held that a commission of $200.00 paid by the 
executor to a bank in order to secure a loan to pay the indebtedness of the 
estate was justified and was properly approved by the court.*** However, 
a commission of two and one-half per cent on a $20,500.00 bid made by the 
heirs of the deceased for the real estate offered for sale by the executor was 
improper and should not have been allowed, because the sale was never 
approved and could not be completed under the terms of the will until 
approved by the court. No money was ever received by the executor 
from the sale and under the statute the executor was entitled to commissions 
only on money arising from the sale of real estate. *** 


Although money recovered in a statutory action for wrongful death is 
not part of the assets of the estate and belongs to the next of kin of the de- 
ceased, after deducting expenses of administration, nevertheless the money is 
paid to the administrator and his sureties are liable for its proper 
disposition. *** 

For his own protection, and because it is the usual and proper practice 
contemplated by the statute, the executor should first submit to the court 
for approval the propriety of unusual expense to be incurred in litigation, 
especially when the outcome is doubtful. The accounts and expenses in- 
curred pursuant to a court order may not be challenged in a final ac- 
counting but if the personal representative chooses to act otherwise, relying 
upon his own judgment, he may not complain when it comes to the final 
report if the court order then finds that the facts presented did not justify 
the litigation and expense incurred. *** 


Compensation of Executors or Administrators 


Formerly the administrator or executor could not take the office as a 
business or as a means of making money, since it was considered that the 
office was to a certain extent associated with the idea of benevolence or 
philanthropy. It is now recognized as a business with statutory provisions 
authorizing banks and trust companies to engage in the business and with 
the provision that anybody so acting shall be allowed reasonable com- 
pensation. ** The reasonableness of the fee or compensation to the per- 
sonal representative of the estate depends upon the circumstances in each 


8 SaurH-Hurp Ann. Sr., ch. 3, § 490 (1941). 

“ Kahne v. Lowe, 212 Ill. App. 242 (4th Dist. 1918). 

“9 Ibid. 

“ Schottler v. McArdle, 174 Ill. App. 125 (1st Dist. 1912). 

“Crowe v. Morrison, 147 Ill. App. 107 (4th Dist. 1909). 

“ In re Estate of Edwards, 312 Ill. App. 645, 39 N.E.2d 72 (2d Dist. 1942). 
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case. In one case an allowance of $1100.00 as executor’s fee when the 
estate was only $16,500.00 was disallowed upon evidence showing that 
the customary. usual, and reasonable fee in estates less than $50,000.00 did 
not exceed three per cent. In another case, in an estate consisting of 
$100,000.00, principally bonds on deposit in a bank, where the administrator 
had little to do, and the attorney for the estate did much of the work, an 
allowance of $1500.00 to the administrator was made. **’ In still another 
case, where the estate was $300,000.00 and consisted mostly of notes secured 
by mortgages and some municipal bonds, an amount equivalent to six per 
cent, the maximum then permitted by the statute, was allowed. °° Com- 
pensation in the amount of $12,000.00 was held reasonable, where the officer 
assumed personal responsibility for all the personal assets, preservation and 
collection of current accruals, and the efficient and proper administration 
and distribution of the estate, which was a large one. The inventory alone 
covered ten pages of the record and there were 128 separate bonds and 
thirty-three notes and mortgages of various maturities. It was apparent 
that much time was necessarily required in keeping track of the securities 
and collecting and accounting. The preparation of the inheritance and 
income tax returns alone required both time and skill, and the other ac- 
tivities likewise took considerable time. The estate was saved the expense 
of an attorney’s fee. Four disinterested lawyers and two courts had fixed 
the amount of the compensation. *** 


In another case, it was held error for the circuit court on appeal from 
the county court to allow an administrator compensation of $818.31. °° 
That was under the former law, above mentioned, and it exceeded six per 
cent on the amount of the personal estate. In reversing the action of the 
circuit court, the Supreme Court said that the county judge, from his 
familiarity with the affairs of the estate, with the difficulty attending its 
settlement, and with the amount of any former allowance he may have 
made, enjoyed peculiar means of knowledge for determining what would be 
the proper amount of compensation to be made to the administrator for his 
services. When such a judge has exercised his judgment in the matter and 
determined what is proper compensation, it should be a plain case of 
wrongful exercise of judgment before another court would be justified 
in increasing the allowance. 


The rule is clear that an executor or administrator cannot make per- 
sonal profit out of the office. Thus, a personal representative would not be 
entitled to receive a salary for work performed in a business of the de- 
cedent. *** Where there are joint executors, fees should be allowed jointly 


Ind. 

™ Ibid. 

” Ibid. 

” Askew v. Hudgens, 99 IIL 468, 469 (1881). 

“U.S. Rubber Co. v. Peterman, supra note 126; In re Estate of Busby, supra 
note 116. 
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unless one of them waives or relinquishes his right.’** An executor or ad- 
ministrator is not entitled to extra compensation on account of professional 
services performed for the estate. '*° 


Where the officer is guilty of such neglect of his duties that to allow 
him compensation would be to disregard the plain rules of law and shock 
the sense of natural justice, he will be denied all compensation. '** 


The Ten Per Cent Interest Provision 


The statute provides that at the expiration of the period of two years 
after issuance of letters testamentary or of administration, the executor or 
administrator shall be charged with interest at the rate of ten per cent per 
annum on the fair market value of all the personal estate which has come 
into his possession or control and which has not been properly paid out or 
distributed, except for good cause shown.'*’ It has been held incumbent 
upon the officer to show good cause and failure to do so requires the imposi- 
tion of the charge. *** Under the statute, the court may make the ten per cent 
charge in making the settlement provided by the order of distribution. 
When this order is once made, thereafter the amount ordered to be distrib- 
uted does not bear the ten per cent interest. **° 


Twenty Per Cent Penalty Provision 


In regard to an administrator to collect, the statute provides for a 
penalty of twenty per cent of the value of the decedent’s personal estate 
which he withholds. This statutory provision also provides for forfeiture 
of all compensation for services. '*° It has been held that this penalty may 
not be assessed against the sureties. '* 


Contempt for Failure to Account 


The statute provides '* that if an executor or administrator fails or 
refuses to make settlement within the thirty days after expiration of the time 
provided, the court may order a citation to issue against him and if the 
respondent fails to make settlement under order, the court may hold him in 
contempt. Filing an account in obedience to the rule entered to show cause 
purges contempt. *** 


™ Martin v. Central Trust Co., 327 Ill. 622, 189 N.E. 312 (1927). 

“* Hough v. Harvey, 71 Ill. 72 (1873). 

Whittemore v. y+ when 239 Ill. 450, 88 N.E. 228 (1909); Caplow v. Hershon, 
331 Ill. App. 267, 72 N.E.2d 866 (ist Dist. 1947); In re Estate of Baker, supra note 127. 

™ Int. Rev. Srat., c. 3, § 462 (1951). 

** Nonnast v. Northern Trust Co., supra note 118; In re Estate of Baker, supra 
note 127. 

“*McDonald v. The People, 222 Ill. 325, 78 N.E. 609 (1906); Boyd v. Swallows, 
59 Ill. App. 635 (4th Dist. 1895). 

“ Iu. Rev. Srat., c. 3, § 261 (1951). 

“Salomon v. The People, 89 Ill. App. 374 (Ist Dist.), 1899), aff'd, 191 Ill. 290, 61 
N F. 83 41901). 
Int. Rev. Srat., c. 3, § § 455, 456 (1951). 
“Salomon v. Holdom, 72 Ill. App. 346 (Ist Dist. 1897). 
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CLOSING 


An executor who gives proper notice to the heirs, devisees, and creditors 
and is discharged by the probate court is functus officio and can no longer 
be sued, in the absence of fraud, accident, or mistake, where the estate has 
been fully administered and there is no question as to newly discovered 
assets. *** However, the approval of the report of the administrator does not 
discharge him and settle the estate where it appears that there are assets of 
the estate which have not been applied in satisfaction of probated claims. 
In such a case it is the duty of the court, upon petition of a creditor, to 
appoint an administrator de bonis non to complete the settlement. That 
situation has been held to exist where there was a widow of a decedent in 
possession of premises as a homestead, not exceeding $1000.00 in value in 
which case the holders of unsatisfied claims could wait until the homestead 
estate was extinguished before applying for a sale of the property. In such 
cases property has been sold by order of court to pay debts when more than 
twenty years have elapsed since the claims were allowed. *** Of course 
where the final account and report were approved through fraud, as where 
the approval was obtained through fraudulent procurement of the bene- 
ficiaries’ appearances and consents, the court may set the approval aside. '** 


Lewis v. West Side Trust & Savings Bank, 376 Ill. 23, 32 N.E.2d 907 (1941). 

*" Atherton v. Hughes, 249 Il. 317, 94 N.E. 546 (1911). 

“ Heppe v. Szczepanski, 209 Ill. 68, 70 N.E. 737 (1904); In re Fstate of Tarpey, 
322 I. App. 270, 54 NE2d 222 (1st Dist. 1944); The People v. Rardin, 171 Ill. App. 
226, 230 (3d Dist. 1912). 


STEPS IN THE ADMINISTRATION 
OF AN ESTATE 


BY RICHARD J. FALETTI* 


IF A TABLE OF STEPS is too brief it becomes a check list. If it is too 
inclusive, it becomes useless as a table. An attempt has been made, there- 
fore, to compromise between brevity and inclusiveness. In the interest of 
brevity the style is somewhat telegraphic. In the direction of inclusion 
some steps contain detailed reminders for the novice. These the veteran 
can ignore. The physical difficulty of including in a table all qualifications 
of and exceptions to general procedures is the penalty for brevity. Hence, 
reference should be made to the articles in this and the Fall, 1951 issue of 
the Law Forum in order to ascertain the detailed background, procedures, 
and reasons for completing any particular step in the administration of an 
estate. 


The general arrangement of the table is chronological. Suggestions 
are made with respect to the time when a step should be accomplished. 
For those who disagree with such suggestions, each step contains a reminder 
of the maximum time available for its completion. Statutory references 
are provided for those wishing to make their own statutory interpretations. 
Since three-fourths of the lawyers in Illinois practice in Cook County, 
deviations in Cook County practice are included. Reference is made to 
official forms and to the standard sources of unofficial forms. Notations 
of court costs and clerk’s fees are included where applicable. Addresses of 
public officials are provided. The attempt has thus been made to gather 
within each step all the minutiae of information which at times is annoyingly 
troublesome to obtain when the need is immediate. 


Key to Abbreviations 
I.R.C. — United States Internal Revenue Code. 
I.R.S. —Illinois Revised Statutes (1951). 
Letters. — Letters of Administration or Letters Testamentary. 
P.A. —lIllinois Probate Act. 
Regs. — United States Treasury Regulations. 
Rules. — Rules of Practice of the Probate Court of Cook County. (Avail- 
able from Secretary of State or in Sullivan’s Law Directory.) 


* RICHARD J. FALETTI. B.S. 1947, J.D. 1948, University of Illinois; 
assistant professor of law, University of Illinois. 
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Key to Forms 


A.G. —Form number of form prescribed by Attorney General of Illinois. 

C.C. —Form number of form prescribed by the Probate Court of Cook 
County. 

H. — Section number of form in Horner, Probate Practice and Estates 
(4th ed. 1940). 

LR. —Form number of form prescribed by Commissioner of Internal 
Revenue. 

J. — Page number of form in James, Illinois Probate Act Annotated 
(1940). 

i 


Procure decedent's will. If in a safety deposit box, consider arranging for 
official inventory of box contents at the same time. For box examination 
appointment: In Cook County call or write State Treasurer, 160 N. La Salle 
St., FI 6-2000; in Lake or McHenry counties: Attorney General, 160 N. 
La Salle St., FI 6-2000. In any other county: Attorney General, Supreme 
Court Bldg. Springfield, Phone 4871. In downstate counties an officer of 
bank will be appointed to represent the Attorney General. Will and insur- 
ance policies not payable to estate may be removed from box. Other con- 
tents may not be removed until application for Inheritance Tax Consents is 
made. See Step 9. 


When: Within week following death. 
Authority: Ch. 120 § 383 LRS. 


2. 


Make sufficient photostats of will for subsequent certification and use for 
tax returns and transfer of securities. Deliver will to clerk of probate 
(county) court. In many counties the clerk will make photostats after the 
will is filed. 


When: As soon as possible. Must be delivered within 30 days from death. 
Authority: P. A. § 60; Ch. 3 § 212 LRS. 

3. 
Consider desirability of appointing administrator to collect. 


When: lf necessary to prevent waste, loss, or embezzlement, or if a contin- 
gency has occurred which may delay issuance of letters. 


Authority: P.A. § § 105, 106; Ch. 3 § § 257, 258 LR.S.; Rule 72. 


Forms: J. 393-397; H § 42. 
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Testate Estates Only (Steps 4, 5, and 6) 


4. 


Prepare Application for Letters and two copies, Bond (local rule may re- 
quire personal sureties to present a verified schedule of assets), Oath of 
Executor, Affidavit of Copy of Will to which a photostat of will is attached 
(Cook County requirement), and Affidavit of Military Service of heirs, 
legatees, and devisees. In Cook County name three appraisers in the Ap- 
plication for Letters, one of whom must be the official court appraiser. 
Amount of bond is one and one-half times the value of personalty if there 
is corporate surety, or two times the value of personalty if individual surety. 
Obtain appearances and consents to proof of will from heirs, legatees, and 
devisees. 


When: Within week following death. 


Authority: P.A. § § 63, 81, 148, 150, 151, 154; Ch. 3 § § 215, 233, 300, 302, 
303, 306 IRS; 50 U.S.C. § 501-590; 50 U.S.C. App. § 464; 
Rules 1, 14, 16, 49, 50. 


Forms: Application for Letters: C.C. 9; J. 335, 336, H. § § 54, 119. 
Bond: C.C. 10; J. 348; H. § 305. 
Oath of Executor: C.C. 10; J. 347; H. § 121. 
Affidavit of Copy of Will: C.C. 2; H. § 54a. 
Appearance and Waiver of Notice: C.C. T5; J. 344; H. § 59. 


5. 


Docket estate with clerk. In Cook County pay initial court costs. (Down- 
state practice varies, costs usually being deferred until prior to final 
account.) Make proof of heirship presenting to court original application 
for letters, bond, oath, and copy of will. Where it is the local practice, 
prepare order declaring heirship. 


When: Proof of heirship should be made prior to proof of will. Such is the 
requirement in Cook County where the hearing date may be desig- 
nated prior to docketing estate. In downstate counties proof of 
heirship is usually postponed until a convenient time after admission 
of the will. 


Authority: P.A. § 57; Ch. 3 § 209 LR.S.; Rules 4, 6, 53. 


Costs: Docket fee in probate courts: $10.00. 
Proof of will, order admitting will and issuance of letters: 
probate court $7.00; county court $1.30. 
Approving bond: probate court $1.00; county court $.50. 
Issuing warrant to appraisers: probate court $1.00; county court 
$.50. Proof of heirship: probate court $1.00. 
Ch. 53 § § 75, 76, 78 LR.S. 
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6. 


Proof of will may be made immediately following proof of heirship if all 
heirs, legatees, and devisees have signed appearances and consents. If ap- 
pearances cannot be obtained, give the clerk for notice purposes a copy 
of the application for letters for each person not signing an appearance 
(clerk will prepare copies in downstate counties); if the address of such 
person is unknown, publication must be made. (In Cook County if such per- 
son lives in ¢ foreign country the clerk should be instructed to mail the copy 
of the application to the consul for that country.) If any heir, legatee, or 
devisee is a minor or incompetent a guardian ad litem must be appointed 
(unless the court waives appointment) upon motion made before the pro- 
bate judge. Attorney should be appointed to represent persons in active 
military service who have not signed appearances. Hearing on proof of 
will may be had twenty days after clerk mails copy of petition to those 
entitled to notice. Where it is the local practice, prepare order admitting 
will to probate and issuing letters testamentary. 


When: Will must be offered for probate within 30 days after executor has 
knowledge of his nomination. 


Authority: P.A. § § 57, 62, 64, 65, 67, 338a, 341; Ch. 3 § § 209, 214, 216, 
217, 219, 493, 496 LR.S.; Rules 1, 4, 69. 


Forms: Order admitting will: J. 350, 351; H. § § 76, 78. 


Intestate Estates Only (Steps 7 and 8) 
7. 


Prepare Application for Letters of Administration and two copies. If 
petitioner is not the spouse of decedent, prepare sufficient additional copies 
for each person of better or equal right with the petitioner under the Pro- 
bate Act to petition for letters, unless each such person consents to the 
application. (In many downstate counties clerk will prepare additional 
copies of application.) Prepare Bond (there must be a surety), and Oath of 
Admumistrator. 


When: Upon decision to have administration of the estate. 


Authority: P.A. § § 94-96, 98, 99, 148; Ch. 3 §§ 246-248, 250, 251, 300 
LRS.; Rules 1, 14, 16. 


Forms: Application for Letters of Administration: C.C. 1; J. 366; H. § 140. 
Bond:C.C. 3; J. 368; H. § 305. 
Oath of Administrator: C.C, 3; J. 368; H. § 146. 
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8. 


Proceed as in Steps 5 and 6 omitting requirements with respect to the will. 
The clerk of the probate court is required to give twenty days notice of the 
hearing to all those with a right to administer equal to or better than that of 
petitioner. Persons with an equal or better right may petition for letters 
within three months after issuance of letters to one with a lower preference 
if notice was not mailed. 


Authority: P.A. § § 96, 99, 102; Ch. 3 § § 248, 251, 254 LR.S.; Rule 1. 


9. 


Prepare application for Inheritance Tax Consents. Include two copies of 
legal description of real estate if any is to be released, and a copy of will. 
Application is executed by personal representative. In Cook, Lake, and 
McHenry Counties apply to Attorney General, Chicago address; in any 
other county to Attorney General, Springfield address. Procure separate 
consents for all bank accounts, deposit boxes, and registered securities. 
With respect to realty the preferable practice is to file a return and have 
the county court enter a no tax order. 


When: At outset of probate if it appears necessary to sell assets during the 
course of administration or to dispose of speculative securities; 
otherwise make application at least two weeks before the con- 
templated transfer. 


Authority: Ch. 120 § 383 LR.S. 


Forms: A.G. 600; if nonresident estate, A.G. 6. 


10. 


Order certified copies of letters and will for all bank accounts and registered 
securties to be transferred. Present copies of same with Inheritance Tax 
consents to banks and have accounts transferred to personal representative. 
Write to stock transfer agents to determine requirements for transfer of 
securities. (Usually need: letters, will, tax consent, stock certificate, and 
payment of transfer tax.) Apply for redemption or reissue of United 
States Savings Bonds where there is a surviving co-owner or designated 
beneficiary. Series G bonds may be redeemed at par upon written request. 
For forms or regulations make request to Treasury Department, Division 
of Loans and Currency, Merchandise Mart, Chicago 5+. 


Authority: Ch. 120 § 383 L.R.S.; Regs. Governing U. S. Savings Bonds, 
Dept. Circular 530, 6th Rev. as amended. 
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s 


File Notice of Assumption of Office of Executor or Administrator and Copy 
of letters with Commissioner of Internal Revenue, Washington 25, D. C. 


When: Within one week after issuance of letters. 


Authority: U.R.C. § 312; Regs. 111, § 29.312-1. 


12. 


Consider whether unincorporated business of decedent, if any, should be 
liquidated immediately, or whether court should be petitioned for order 
allowing liquidation over a longer period of time. Unless will, or court, 
directs otherwise, the business must be liquidated within 30 days after 
issuance of letters. 


Authority: P.A. § 213a; Ch. 3 § 366a LRS. 


13. 


Make publication for claims. This may be omitted if the sponse’s and 
child’s awards exhaust the estate. You are entitled to summons on claims 
filed after claim date (when claims are returnable) unless you consent in 
writing to the claim. 


When: Within one or two weeks after appointment. 
Authority: P.A. § 194; Ch. 3 § 346 LR.S.; Rules 22, 24. 


Costs: Claim filed before claim date: $1.50 in probate court, $.10 in county 
court, no fee for claim under $100 in Cook County. If filed after 
claim date, sheriff’s fees for summons are assessed. Ch. 53, § § 75, 76, 
78 LRS. 


14. 


Determine whether claim should be filed under Social Security Act for lump 
sum death payment to surviving spouse or for reimbursement of funeral 
expenses. Application must be made within two years after date of death. 


Authority: 64 Stat. 482, 42 U.S.C.A. § 402(i). 
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15. 


Take steps to collect any debts due the estate, and to reduce to possession 
assets of the estate. Consider citation proceedings against any person hold- 
ing property belonging to the estate. Present petition and order for citation 
to court on motion. Prepare citation writ for execution by court clerk and 
deliver copy of writ and order to sheriff for service which must be made 
not less than ten days before return day. 


Authority: P.A. § § 183-187a; Ch. 3 § § 335-339a LBS. 
Forms: J. 460-462; H. § § 486, 488. 


Costs: Entering order and issuing citation: $1.00 in probate court; §.50 in 
county court. Ch. 53 § § 75,76 ERS. 


16. 


Examine all insurance policies, inter vivos trust instruments, gifts and joint 
tenancies for possible inclusion in inheritance and estate tax returns. Deter- 
mine whether beneficiaries thereof are liable for contributions to estate tax. 
Arrange for payment of insurance policies payable to the estate, and rebates 
of premiums on public liability policies. Arrange for appraisal of realty, 
securities, and jewelry as of date of death for inheritance tax purposes and 
estate tax preliminary notice. 


When: Within 30 days after letters. 


17. 


Prepare donee or donor gift tax returns in duplicate if not previously filed 
by decedent. Surviving spouse may consent to the gift. File return with 
Collector of Internal Revenue for district of decedent's residence. There 
are two Illinois districts: 1st—Customhouse, Chicago; 8th—Post Office Bldg., 
Springfield. 


When: File return and pay tax prior to March 15 following close of calen- 
dar year in which gift was made. 


Authority: LR.C. § § 1000(f), 1006; 1026; Regs. 108, § § 86.3(b), 86.20(a), 
86.21, 86.22. 


Forms: LR. 709, 710. 
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18. 


Prepare income tax return to date of decedent's death, attach copy of letters 
and file with Collector of Internal Revenue for district of decedent’s resi- 
dence. (See step 17 for district addresses.) A joint return with the 
surviving spouse may be filed. Prepare request for immediate assessment 
of tax liability and file with Commissioner of Internal Revenue, Washing- 
ton 25, D.C. If not filed by decedent, prepare income tax return to end 
of year preceding death and request immediate assessment of liability. It 
may be necessary to file amended returns if decedent’s returns prior to death 
were inaccurate. 


When: Within 30 days after letters. File and pay tax before 15th day of 3d 
month following the close of decedent’s annual accounting period. 


Authority: P.A. § 340a; Ch. 3 § 495a ILR.S.; LR.C. § § 51(b)(3) and (4), 
142, 275(b); Regs. 111, § § 29.47-1, 29.51-1, 29.53-1(6), 29.142-6. 


Form: 1.R. 1040 or 1040A. 


19. 


Prepare Preliminary Estate Tax Notice in duplicate if value of the gross 
estate (as defined in Internal Revenue Code) exceeds $60,000 as of date of 
death. File with Collector for the district in which decedent was domiciled. 


When: Within 30 days. Must be filed within two months after death or 
issuance of letters. 


Authority: 1.R.C. § 820, Regs. 105, § § 81.57, 81.58. 


Form: 1.R. 704. 


20. 


Prepare Inventory listing all personalty (including causes of action), all 
realty located in Illinois, and the sum of all goods and chattels subject to 
appraisement. In downstate counties prepare petition for the appointment 
of appraisers. Prepare Bill of Appraisement or Report of No Goods or 
Chattels; present with Warrant to Appraisers (issued by court in Cook 
County when letters are granted) to the persons named therein for their 
signatures. Prepare Appraiser’s Award to Surviving Spouse or Children, or 
both, if there is a spouse, a male child under eighteen, or a female child who 
resided with the deceased. Present the above documents to the court for 
approval. In Cook County pay current court costs at time of filing same. 
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When: Within 30 days after letters. Inventory must be filed (in duplicate 
in Cook County) together with appraisal and award to spouse or 
children within 60 days after letters. 


Authority: P.A. § § 171-175, 178, 179; Ch. 3 § § 323-327, 330, 331 LR.S. 
Rules 20, 21. 


Forms: C.C. 46, 97, 98, 188; J. 442-448, 452-455; H. § § 245, 253a, 255, 258, 
259, 260. 


21. 


Give notice of award to spouse or children by serving copy of award and 
in addition in Cook County a copy of Section 181 of Probate Act. If spouse 
makes selection of goods and chattels to apply on award make delivery 
thereof. 


When: Give notice at time of filing award for approval. Award may be 
paid in three installments, 3, 6, and 9 months after letters. 


Authority: P.A. § 181; Ch. 3 § 333 LR.S.; Rule 21. 


22. 


Determine if inventory of partnership assets (if deceased owned a partner- 
ship interest) has been filed by the surviving partner. 


When: Surviving partner must file inventory within 60 days after death. 
Authority: P.A. § 188, Ch. 3 § 340 LR.S. 


pif 


Write to creditors of estate to request claims and transmit affidavit of claim 
in duplicate. Have personal representative approve routine claims, file same 
and have them allowed. Obtain a receipt upon payment thereof. 


When: Within 45 days after letters. Time for filing claims expires nine 
months after letters. 


Authority: P.A. § 204; Ch. 3 § 356 LR.S.; Rule 22. 
Costs: See Step 13. 


Forms: C.C. 31, 82; J. 497, 499; H. § 423. 
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24. 
Prepare and file pleadings to contested claims, if any. 
When: Claim filed before claim date: within 15 days of claim date. Claim 
filed after claim date: if process waived, 15 days after first Monday 
of month following month of filing claim; if process issued, before 


} first return day if service was 20 days prior thereto, otherwise before 
second return day. 


Authority: P.A. § 196; Ch. 3 § 348 LR.S.; Rule 23. 


25. 


Determine whether cash on hand will be sufficient to satisfy widow’s or 
child’s award, claims, taxes, and fees. If cash is needed, determine which 
assets to sell and prepare petition requesting court for authority to sell and 
order to sell. 


Authority: P.A. § 209; Ch. 3 § 361 LR.S. 


Forms: J. 508, 511, 512, H. § § 538, 543, 544. 


26. 


Prepare and file Illinois Inheritance Tax Return. Include affidavits of value 
for all assets, copies of will, inter vivos trust instruments, and instruments 
of gift made within two years prior to death. File return in duplicate with 
clerk of county court. 


When: Must be filed within 16 months after death; payment must be made 
within 18 months after death. 


Authority: Ch. 120 § 385 LR. 


Form: A.G. 500. 


27. 


If no inheritance tax is due, obtain “no tax letter.” Submit to Attorney 
General: Form 600, copy of petition for letters, table of heirship, copy of 
will, inter vivos trust instruments, inventory, and evidence of property 
valuations. If there is realty obtain a no tax order from the county court. 


Authority: Ch. 120 § 383 LR.S. 
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28. 


" Determine whether there is liability for inheritance taxes in other states. 


Prepare applications and necessary documents to obtain consents from other 
states in order to transfer securities. 


29. 


Do preliminary work on Current Account and Report or Final Account and 
Report. Check on payment of inheritance taxes (or make deposit for esti- 
mated taxes), allowed claims, and income taxes. Determine whether spouse 
has renounced will or perfected dower. Determine if supplementary proof 
of heirship is needed. If appearances and consents to final account are not 
obtainable from unpaid creditors or distributees, check on notice or publica- 
tion requirements of local court and whether guardian ad litem is necessary. 
If there is no local rule, procure a court order as to the type of notice to 
give. (In Cook County not less than ten days notice must be given to resi- 
dents of county; non-residents of county must be served by method set out 
in Practice Act for service on non-residents of Illinois; sixty days notice 
must be given to non-residents of the United States. A copy of the current 
or final account should accompany the notice.) 


When: About eight months after letters. Current of Final Account and 
Report must be filed within 60 days after the expiration of nine 
months following appointment. 


Authority: P.A. § § 289, 290; Ch. 3 § § 443, 444 LR.S.; Rules 34, 36, 69. 


Forms: Current Account and Report: J. 699; H. § 736. 
Final Account and Report: J. 717, 721; H. § 737, 738. 
Appearance or Notice: C.C. 66; J. 703, 704; H. § 740. 


30. 


Prepare schedule of personal property and file with county assessor. Obtain 
an assessment of personal property tax due or “no tax letter.” (In Cook 
County submit copies of final account, final report, inventory and supple- 
mental inventory, if any, to Room 312 County Bldg. The bill or “no tax 
letter” is usually available in Room 337 in two weeks. Five per cent of the 
assessment is then payable to the county treasurer in Room 212.) The 
treasurer’s receipt or “no tax letter” should be attached to the final account 
and report. 


When: Schedule should be filed prior to April 1. If estate is to be closed 
prior to assessment and rendering of personal property tax bills, an 
earlier assessment and payment should be made. 


Authority: Ch. 120 § 534 LRS. 
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31. 


Determine whether surviving spouse has renounced the will and elected 
dower or statutory share of the estate. Renunciation may be made up to 
ten months after admission of will, dower must be perfected within the same 
period (unless extension of time is obtained). In intestate estates dower 
must be perfected within ten months of death, or within ten months of let- 
ters, provided letters are issued within ten months of death. 


Authority: P.A. § § 17, 19; Ch. 3 § § 169, 171 LR.S. 


32. 


If not possible to close estate by the end of eleven months following ap- 
pointment, file current account and report after giving due notice and 
publication where necessary. (See Step 29.) In Cook County court costs 
to date should be paid. 


When: Nine to eleven months after appointment. Distribution is usually 
not made until expiration of nine months following letters, but an 
earlier distribution may be made under Section 292 of the Probate 
Act. 


Authority: P.A. § § 289, 290; LR.S. Ch. 3 § § 443, 444 LR.S.; Rules 34, 
36, 69. 


33. 


Consider whether valuations for estate tax purposes should be based on 
values at date of death or values on optional valuation date. Whichever 
method is used, the duty to file a return is determined by the valuation at 
date of death. Prepare Estate Tax Return and file with Collector for district 
of decedent’s domicile. Prepare application for determination of amount of 
tax and discharge of representative from personal liability and file with 
Commissioner of Internal Revenue. 


When: Return must be filed and tax must be paid within 15 months after 
death, unless there is good and sufficient cause for extension of time. 


Authority: LR.C. § § 811(j), 821, 822, 825(a), 937; Regs. 105, § § 81.63- 
81.66, 81.75-81.79. 


Form: 1.R. 706. 
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34. 


Prepare estate income tax return if gross income from date of death is over 
. $600, file with collector for district where personal representative resides, 
and pay tax. Prepare application for prompt assessment of liability and file 
with Commissioner. 


When: Before April 15 following close of calendar year, or before 15th day 
of 4th month following close of fiscal year. 


Authority: 1R.C. § § 53, 56, 142, 275(b); Regs. 111, § § 29.142-1(c)(2), 
29.275-2. 


Form: I.R. 1041. 


35. 


Inspect court docket and complete all unfinished matters. Determine when 
it will be possible to close estate. Double check for payment of all allowed 
claims and all income, estate, inheritance, and personal property taxes. 
Estimate fees. Distribute estate if possible, and obtain receipts from dis- 
tributees. Complete final account and report. Pay final court costs. (In 
Cook County if estate exceeds $2,000 present following information to court 
clerk for final costs bill: number of pages in account and report, number of 
vouchers filed (receipted bills and receipts of distributes); whether a minor 
or incompetent is involved; whether publication is required.) Present ac- 
count, report, (two copies of each in Cook County), vouchers, receipts, 
appearances, and consents to hearing. If notice or publication is required, 
file the foregoing documents with enough additional copies of account for 
notice purposes, if required by local rule, and obtain hearing date. 


Authority: P.A. § § 289, 290; Ch. 3 § § 443, 444 LR.S.; Rules 34, 36, 37, 38. 


Forms: See Step 29. 


36. 


Prepare information return of distributions made to beneficiaries, and file 
with Collector of district where personal representative resides. Prepare 
Notice of Termination of Office of Executor or Administrator and file with 
a copy of the order of discharge with Commissioner. 


Authority: 1.R.C. § § 147, 312; Regs. 111, § § 29.147-1, 29.312-1. 


Form: 1041. 
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Notes 


‘TORT LIABILITY OF MUNICIPAL 
‘CORPORATIONS IN ILLINOIS 


There is an abundance of legal periodical literature on the subject of 
municipal corporation tort liability. In these articles the doctrine of mu- 
nicipal immunity in tort has been severely criticized. Despite the vigor and 
persistence of such attacks upon this judicially-established concept, the tort 
immunity of municipal corporations in the performance of governmental 
functions, except when liability is imposed by statute, persists, and is well 
established in Illinois as in virtually every other American jurisdiction. * 

This note will consider the application of the doctrine by Illinois courts. 
‘Those municipal activities about which the law of tort liability is not well 
settled will be emphasized. Primary consideration is given to Illinois de- 
cisions and no attempt has been made to contrast rules of immunity and 
liability in other jurisdictions. ? 

The tort immunity of the King of England was early extended to the 
American states. This immunity has also been generally applied to mu- 
nicipal corporations as agents of the state.* The prevailing American 
doctrine prior to 1842 was that municipal corporations were liable in tort in 
common with private corporations. * In the famous dictum in Bailey v. The 
Mayor of the City of New York, however, the distinction was drawn be- 
tween governmental and corporate functions of municipal corporations and 
the consequent tort immunity and liability, respectively, of the local govern- 
mental unit. ° 

As early as 1844, the Supreme Court of this state held that quasi- 
municipal corporations are absolutely immune from tort liability.* This 


*Among the governing concepts in a minority of jurisdictions is the “Active 
Wrongdoing Test.” See Governmental Tort Liability, 9 Law & Contemp. ProsLems 
179, 223, 224 (1942). 

* Due to space limitations such matters as giving notice of injuries to the city and 
pleading and evidence requirements in tort actions against a municipal corporation 
will not be considered. Also outside the scope of this note are the liability of municipal 
servants, agents, and property owners whose land abuts ic streets and sidewalks. 

*A municipal corporation in a “legislative” state such as Illinois, as contrasted with 
a “home rule” state, derives its entire powers from the legislature. Its legislative 
charter, — of the relevant governing statutes enacted by the legislature, indicates 
the extents and limits of its powers. Thus, the muncipal corporation also shares the 
“sovereign immunity” of the state when acting as its agent in the exercise of those 
powers. 

; *Green, Freedom of Litigation (Ill): Municipal Liability for Torts, 38 Itt. L. Rev. 
355, 357 (1944). 

*3 Hill 531 (N.Y. 1842). 

* Hedges v. Co. of Madison, 6 Ill. 567 (1844). This decision was largely based 
upon the leading English case of Russell v. Men of Devon, 2 T.R. 667, 100 Eng. Rep. 
359 (K.B. 1788). 
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rule applies to counties,’ drainage districts,* school districts,® and other 
special local governmental units. *° 


The tort immunity of such public corporations does not extend to 
municipal corporations proper such as incorporated cities and _ villages. 
Unlike quasi-corporations, these local governmental units act in a two-fold 
capacity and exercise two kinds of functions—one corporate or proprietary 
and the other governmental. Illinois follows the generally accepted doctrine 
that a municipal corporation is not liable for torts committed by its officers 
and agents in the exercise of governmental functions." It is equally clear 
that municipalities in this state are liable for torts resulting from the per- 
formance of ministerial, corporate, or proprietary functions. ‘This distinc- 
tion, being largely artificial in nature, and originated by the courts, ' has 
not lent itself to consistent application, and has resulted in considerable 
litigation on the appellate level. ** 


ACTS WITHIN SCOPE OF EMPLOYMENT 
AND NOT ULTRA VIRES 


Tort liability of municipal corporations is created in the field of corp- 
orate or proprietary functions by the negligent acts of servants and agents 
under those circumstances which bring the doctrine of respondeat superior 
into operation. Liability will generally not result from those acts which 


"Co. of Cook v. City of Chicago, 311 Ill. 234, 142 N.E. 512 (1924); Lake Co. v. 
Cuneo, 344 Ill. App. 242, 100 N.E.2d 521 (2d Dist. 1951). 

* Hunt Drainage Dist. v. Harnell, 317 Ill. 376, 144 N.E. 13 (1924). 

* Leviton v. Board of Education of City of Chicago, 374 Ill. 594, 30 N.E.2d 497 
(1940); Melin v. School Dist., 312 Ill. 376, 144 N.E. 13 (1924). In the Leviton case, the 
court declared that the usual grounds for holding that a quasi-municipal corporation is 
immune from tort liability are the following: (1) that the corporators are made such 
nolens volens, (2) that their powers are limited and specific, and (3) that no funds are 
provided which may be appropriated to private indemnification in the absence of 
express statutory provision. 

* The Chicago Park District, however is a municipal a proper rather 
than a quasi-municipal corporation and therefore may be held liable in tort. Edward K. 
Berwind, Inc. v. Chicago Park Dist., 393 Ill. 317, 65 N.E.2d 785 (1946); West Chicago 
Park Comm'rs. v. City of Chicago, 152 Ill. 392, 38 N.E. 697 (1894). 

“The Wro Death Act, Inu. Rev. Srat., c. 70, § § 1, 2 (1951), is applicable to 
cities only when engaged in corporate or proprietary functions. Wallace v. City of 
Rock Island, 323 Ill. App. 639, 56 N.E.2d 636 (2d Dist. 1944). 

“Municipal corporations” and “municipalities,” as the terms are used throughout 
this note, are restricted to those corporations of a voluntary nature, including those 
cities, villages, and incorporated towns within the purview of the Revised Cities and 
Villages Act, Ini. Rev. Srart., c. 24, § § 1, 2 (1951). 

* Gravander v. City of Chicago, 399 Ill. 381, 78 N.E.2d 304 (1948). This distinc- 
tion is applied, stated the court, in order that injustice may not result from the recog- 
nition of technical defenses based upon the “governmental character” of municipal 
corporations. 

*The Supreme Court of Illinois has often declared that there are no established 
rules for the determination of what is a governmental or corporate function. See 
Gravander v. City of Chicago, supra note 12. 
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are not expressly or impliedly authorized or subsequently ratified by the 
city.'* Liability is thereby generally limited to those tortious acts which 
are within the scope of employment of its servants and agents. ** 


Another general limitation upon municipal liability for tortious acts in 
the exercise of proprietary functions is the defense that those acts were 
ultra vires. Ultra vires is a good defense if the municipality is acting wholly 
outside its lawful powers. It is not a good defense if the general activity 
engaged in by the municipal servant was authorized but the tortious act was 
an improper exercise of that authorized power. Although many courts 
seem to fail to apply this distinction, though adhering to it in cases involving 
private corporations, ** there is some Illinois authority supporting it. *’ 
Several Illinois cases have held that if a tortious act lies wholly outside the 
powers of the corporation, then the municipality cannot be held liable in 
tort even if it directly commanded performance of the act. ** This principle 
has not been applied, however, in some other decisions where it would ap- 
pear to be apropos. '® The decisions involving an ultra vires defense by a 
municipality, therefore, are not satisfactory. It may be anticipated that the 
basic distinction previously referred to will be generally applied. It must 
be further stated that a municipal corporation is not liable for unlawful acts 
in performance of governmental functions, and all such acts have been 
described as ultra vires. ?° 


GOVERNMENTAL FUNCTIONS 


Two quotations from Illinois Supreme Court decisions will serve to in- 
troduce the distinction between governmental and corporate functions: 


“Cities become incorporated by the volun act of their inhabitants, 
for the benefit of the territory incorporated and the people residing 
within the corporation. By their incorporation they receive certain 
powers and privileges and assume certain duties and obligations. So far 
as they are exercising these privileges and duties in the interest of the 
general public (the people of the state at large) they represent the 
sovereignty of the state and are not liable for the negligence of their 
officers and agents in the performance of such duties, but so far as their 


“City of Chicago v. McGraw, 75 Ill. 566 (1874). 

“City of Chicago v. Hannon, 115 Ill. App. 183 (ist Dist. 1904). 

** Governmental Tort Liability, 9 Law & Contemp. Prostems 179, 229 (1942). 

* Chicago v. Turner, 80 Ill. 419 (1875). 

* Village of Palestine v. Siler, 225 Ill. 630, 80 N.E. 345 (1907); Chicago v. Turner, 
supra note 17. Dicta to that effect: Tollefson v. City of Omawa, 228 Ill. 134, 81 N.E. 
823 (1907); Miralgo Corp v. Village of Kenilworth, 290 Ill. App. 230, 7 N.E.2d 602 
(1st Dist. 1937). 

“Merrill v. City of Wheaton, 379 Ill. 504, 41 N.E.2d 508 (1942); Van Cleef v. 
City of Chicago, 240 Ill. 318, 88 N.E. 815 (1909). 

* City of Chicago v. Williams, 182 Ill. 135, 55 N.E. 123 (1899). 
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acts concern merely the interest of the particular locality and its in- 
habitants they are responsible, the same as private corporations.” *' 

“When a power conferred bears relation to a public eying and is for 
the public good, it is to be classified as governmental in its nature and 
appertains to the corporation in its political capacity; but when it re- 
lates to the accomplishment of private purposes, in which the public 
is only indirectly concerned, it is private in its nature, and the mu- 
nicipality, in respect of its exercise, is regarded as a legal individual.” *° 


From these statements, as well as from others of similar import in cases 
involving tort actions against municipalities, a few fundamental proposi- 
tions are clear. Ali municipal functions are either governmental or 
proprietary. ** Municipalities are not liable in the absence of statutory 
authorization for torts committed in the performance of governmental 
functions, i.e., those which involve a general public benefit.** Municipal- 
ities are liable in tort for negligent performance of proprietary or corporate 
functions, i.e., those undertakings for the corporate benefit and private 
interest of the municipality. *° 


Another distinction has been utilized by the courts in determining the 
tort liability of municipal corporations. Ministerial duties are distinguished 
from legislative, judicial, and discretionary functions. The city may be 
held liable for failure to properly perform the former while the exercise of 
the latter cannot create corporate liability. ** Quite often the governmental- 
corporate and ministerial-discretionary distinctions have been applied to- 
gether. This would seem to be the case in actions involving defective public 
ways in which the courts have used both distinctions at different times, 
seemingly applying them interchangeably. Certainly the distinction be- 
tween ministerial and discretionary actions is not generally regarded as a 
limitation on the corporate-governmental concept. Thus, the Supreme 
Court of Illinois has declared that the existence of a governmental function is 
to be determined from the nature of the duty to be discharged or the act to 
be done and not from the fact that the duty is imposed on the city. *” 


As a practical matter, no definition of the terms “corporate” and 
“governmental” nor any statement of the distinction between “ministerial” 
and “discretionary” actions makes possible the laying down of any rule 
which clearly defines those acts for which the municipality may be liable 
in tort.** No attempt will be made herein to rationalize the varying de- 


* Roumbos v. City of Chicago, 332 Ill. 70, 77, 163 N.E. 361, 364 (1928). 

* Merrill v. City of Wheaton, 379 Ill. 504, 509, 41 N.E.2d 508, 511 (1942). 

* Cates v. City of Bloomington, 333 Ill. App. 189, 77 N.E.2d 46 (3d Dist. 1947). 

* Merrill v. City of Wheaton, supra note 22. 

* Ibid. 

* Johnston v. City of Chicago, 258 Ill. 494, 101 N.E. 960 (1913). Johnston v. City 
of Last Moline, 405 UL 460, 91 N.E.2d 401 (1950) appears to be an instance of mis- 
application of this distinction although the result patie is a desirable one. 

* Gebhardt v. Village of La Grange Park, 354 Ill. 234, 188 N.E. 372 (1933). 

* Gravander v. City of Chicago, 399 Ill. 381, 78 N.E.2d 304 (1948). 
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_ cisions in the several states as to what are governmental and corporate 
functions. The divergencies are great and largely attributable to the 
vagaries of judicial minds rather than to varying constitutional and statutory 
provisions. The Supreme Court of Illinois in a number of decisions has 
failed to follow other courts as to what classification is proper for specific 
municipal acts. * 


Some general classifications of municipal functions for determining tort 
liability in Illinois may be made. Exercise of the police power including 
police and fire protection and certain aspects of health protection are gen- 
erally deemed governmental functions. The operation of public utilities 
and the maintenance of streets are classified as corporate functions. As to 
other municipal acts there is less clarity. The Supreme and appellate courts 
of this state have often declared that each case must be decided upon its 
peculiar facts. *° Thus functions of corporate activity may be governmental 
for some purposes and proprietary for others, and all that can be done safely 
is to determine each case as it arises.** The mere fact that particular acts 
will incidentally inure to the benefit of the general public does not neces- 
sarily exempt the municipality from tort liability, for almost all municipal 
acts will in some measure contribute to the general welfare. ** If the func- 
tion is largely corporate in nature, the city cannot escape liability because 
the act relates in a general way to the welfare of the public at large.** A 
municipality is not liable in tort, however, for its failure to exercise dis- 
cretionary powers, for the fact that the legislature grants certain powers to 
a city dves not create an obligation to perform all of the authorized acts. * 


Where an agent or servant of the municipality is engaged in the exercise 
of both corporate and governmental functions at the time his negligence 
causes injury to another, the liability is not clear.** In City of Chicago v. 
Schwab & Co., the Supreme Court intimated that where a city acts in its 
dual capacity in furnishing water the city will be deemed to be acting in 
its corporate capacity; ** but in Sykes v. City of Berwyn,” it was held that 
where a police officer was engaged in both governmental and corporate 
functions that the immunity of a municipal corporation was not thereby 
destroyed. 


* See Johnston v. City of East Moline, 405 Ill. 460, 91 N.E.2d 401 (i950). 

” Johnston v. City of East Moline, supra note 29; Johnston v. City of Chicago, 258 
Ul. 494, 101 N.E. 960 (1913). 

* Johnston v. City of Chicago, supra note 30. 

* Johnston v. City of Chicago, supra note 30; Petersen v. City of Gibson, 322 Il. 
App. 97, §4 N.E.2d 79 (3d Dist. 1944). 

* Gravander v. City of Chicago, 399 Ill. 381, 78 N.E.2d 304 (1948). 

“Roumbos v. City of Chicago, 332 Ill. 70, 163 NE. 361 (1928); Goodrich v. City 
of Chicago, 20 Ill. 445 (1858); Morrell v. City of Pana, 207 Hl. rig 609 (3d Dist. 1917). 

“Perhaps this is an instance in which courts may justifiably consider the general 
character of the work normally engaged in by the tortfeasor rather than the character 
of the parucular act engaged in at the time of the tort. 

** 202 Ill. 545, 67 N.E. 386 (1903). 

320 Ul, App. 440, 51 N.E.2d 587 (ise Dist. 1943). 
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Where action by the city is held to be in the exercise of its police 
power, it is clearly acting for the general public welfare in its governmental 
capacity. Accordingly, there is no liability for the negligent acts of police 
officers who are enforcing police regulations designed to protect the health, 
safety, and welfare of the public. ** Such regulations are clearly govern- 
mental functions because they are made and enforced in the general public 
interest. °° Thus cities are not liable in tort for negligent acts of officials 
in regulating and restraining the running at large of dogs, *° or police officers 
in maintaining a city calaboose, *' in fresh pursuit of supposed criminals, *? 
or in cleaning police cars. ** No municipal liability is created where a traffic 
officer tortiously strikes and injures a pedestrian, ** or where there is a 
negligent failure to provide effective police protection at a swimming 
pool, ** or where there is a negligent appointment of incompetent police- 
men. ** A city may establish public buildings, such as hospitals and jails 
without creating liability to adjoining property owners. *’ In this instance, 
as in all others where damages allegedly result from proper exercises of the 
municipal police power, those injuries must be regarded as damnum absque 
injuria, the legal theory being that the plaintiff is compensated by sharing 
in the benefits which are secured to the general public as a result of the 
municipal action. ** 

It has been stated that a municipal corporation, like a private individual, 
is bound to exercise due care in the performance of an affirmative course of 
conduct.*® Although this might be a desirable position for the courts to 
take, it clearly is not an accurate statement of the present law in this juris- 
diction as illustrated by the examples given above where the city was held 
immune from liability despite the negligence of its agents and servants in the 
exercise of the municipal police power. This is true even though the acts 
of police officers be malicious. *° 

The fact that a policeman or fireman is the negligent actor is not deter- 
minative of city immunity. The court will consider the classification of 
the function being exercised rather than the status of the tortfeasor. Liabil- 


* Roumbos v. City of Chicago, 332 Ill. 70, 163 N.E. 361 (1928). This decision gives 
an excellent review of holdings by that court in regard to municipal exercises of the 
police power. 

* Evans v. City of Kankakee, 231 Ill. 223, 83 N.E. 223 (1907). 

“Culver v. City of Streator, 130 Ill. 238, 22 N.E. 810 (1889). 

“ Evans v. City of Kankakee, supra note 39. 

© Taylor v. City of Berwyn, 372 Ill. 124, 22 N.E.2d 930 (1939). 

“ Sykes v. City of Berwyn, 320 Ill. App. 440, 51 N.E.2d 587 (1st Dist. 1943). 

“ Crag v. City of Charleston, 180 Ill. 154, 54 N.E. 184 (1899). 

“ Prickett v. City of Hillsboro, 323 Ill. App. 235, 55 N.E.2d 306 (3d Dist. 1944). 

“ Craig v. City of Charleston, supra note 44. 

“Frazer v. City of Chicago, 186 Ill. 480, 57 N.E. 1055 (1900). 

* Ibid 

“M-Keown vy. City of Chicago, 319 Ill. App. 563, 49 N.E.2d 729 (1st Dist. 1943). 

“ Wisher v. City of Centralia, 273 Ill. App. 168 (4th Dist. 1933). 
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ity may be imposed where a fireman negligently performs an act which is 
an exercise of the corporate function of the municipality. ** 

With the exception of one appellate decision, the courts of Illinois have 
‘uniformly held that in maintaining parks, playgrounds, and swimming pools, 
the municipality is exercising a governmental function and is not responsible 
in tort for injuries resulting from negligence. ‘2 Even the erection of a water 
tower in a corner of a public park i is not creative of liability in respect to 
the maintenance of the park for it does not change the “general character” 
of the area. ** The one decision which appears to be out of line is a 1938 
appellate case in which it was held that the maintenance of a pyramid in a 
public playground was a corporate function. ** No decisions of any court 
were there cited in favor of this proposition and earlier Illinois decisions 
holding to the contrary in principle were ignored. 

Illinois courts have carefully distinguished the maintenance of parks 
and swimming pools for the public benefit from those maintained for 
corporate profit or for the sole use of the municipal corporation, stating in 
dicta that those in the latter class are an exercise of a private or proprietary 
function. ** The fact that a fee is charged for the use of a municipal park 
does not destroy its character as an exercise of a governmental function, 
for such areas are nevertheless maintained for the benefit of the general 
public. ** For similar reasons, 2 pond in a public park cannot be considered 
a public nuisance. *’ 

The conventional public utility services including gas and water are 
deemed generally to be proprietary functions. In furnishing such com- 
modities the municipality is accordingly liable for tortious acts. ** 

The negligent maintenance of electrical wires for the purpose of light- 
ing streets may create tort liability upon the ground of obstructions in public 
ways. ** This is true even though the electric light plant in question may be 


* McKeown v. City of Chicago, supra note 49. Dictum in Sykes v. City of Berwyn, 
320 Ill. App. 440, 51 N.E.2d 587 (ist Dist. 1943), intimated that even if a police officer 
were engiged in a strictly corporate activity at the time his SS a was the 
proximate cause of injury to another, that the ity on the 
theory that incidental duties are usually performed by police gratis However, this 
statement seems to be erroneous for the courts have been careful in other decisions to 
distinguish the character of the act from the capacity of the actor. 

Lythell v. City of Waverly, 335 Ill. App. 397, 82 NE.2d 207 (3d Dist. 1948). 

* Lythell v. City of Waverly, supra note 52. 

“Costello v. City of Aurora, 295 Ill. App. 510, 15 N.E.2d 38 (2d Dist. 1938). 

“ Carstens v. City of Wood River, 344 Ill. 319, 176 NE. 266 (1931); Lythell v. 
City of Waverly, supra note 52; Prickett v. City of Hillsboro, 323 Ill. App. 235, 55 
N.E.2d 306 (3d Dist. 1944). 

“Gebhardt v. Village of La Grange Park, 354 Il. 234, 188 NE. 372 (1933); 
Prickett v. City of Hillsboro, supra note 54; Love v. Glencoe Park District, 270 Ill. 
App. 117 (1st Dist. 1933). 

"Stein v. West Chicago Park Comm’rs., 247 Ill. App. 479 (ist Dist. 1928). 

“ Eastern Illinois State Normal School v. City of ston, 271 Hil. 602, 111 N.E. 
573 (1916). 

* Deming v. City of Chicago, 321 Dl. 341, 151 N.E. 886 (1926). 
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maintained in a governmental capacity. so A similar line of reasoning has 
been followed with reference to exposed police and fire alarm wires. *' 


In the creation and maintenance of a waterworks system, the municipal- 
ity is acting in a governmental capacity in regard to those uses of the water 
appertaining to public health and safety.°? The city acts in a corporate 
capacity, however, in supplying water for domestic and commercial uses. °° 
A municipal corporation is not liable to property owners or tenants outside 
the limits of the city where fire damages result from the failure of the city 
to supply water. ** Nor is the city liable to a property owner for loss by 
fire where the city has contracted with a private company to operate water- 
works and the water company fails to furnish an adequate supply of water 
for fire protection. * 


PUBLIC WORKS AND IMPROVEMENTS 


The most important distinction in the area of public works and im- 
provements is between the making of plans for public improvements and 
the execution of those plans. It is discretionary with the municipality 
whether or not to proceed with public works and improvements and a city 
will therefore not be liable in tort for its failure to undertake such opera- 
tions. °° In the selection and adoption of plans for public works, the city 
acts in a discretionary manner and is not liable for its negligence in such 
planning. In the actual execution of the plans, however, the municipal 
corporation acts in a ministerial capacity and is bound to see that the work 
is done in a reasonably safe manner. * 


Applying these principles to the maintenance of sewers, it will be seen 
that a city is liable where it negligently permits the accumulation of 
obstructions to a sewer inlet which results in injury to an abutting property 
owner. ** There is no liability for damages resulting from unprecedented 
rainfalls, ** but if negligence in failing to keep the sewers in repair con- 
tributes to the injury, then liability will ensue. *? The nature of the sewage 


” Village of Palestine v. Siler, 225 Ill. 630, 80 N.E. 345 (1906). 

“ Devine v. City of Chicago, 213 Ill. App. 299 (1st Dist. 1919). 

“Eastern Winois State Normal School v. City of Charleston, supra note 58; cf. 
Holmes v. City of Chicago, 203 Ill. App. 445 (1st Dist. 1917). 

“ Eastern Illinois State Normal School v. City of Charleston, supra note 58. 

“ Roumbos v. City of Chicago, 332 Ill. 70, 163 N.E. 361 (1928). 

“ Consolidated Biscuit Co. v. Illinois-lowa Power Co., 303 Ill. App. 80, 24 N.E.2d 
582 (4th Dist. 1939). 

“Roumbos v. City of Chicago, supra note 64, Morrell v. City of Pana, 207 Ill. 
App. 609 (3d Dist. 1917). 

* Johnston v. City of East Moline, 405 Ill. 460, 91 N.E.2d 401 (1950); City of Chi- 
cago v. Seben, 165 Ill. 371, 46 N.E. 244 (1897). 

“ Bouillon v. City of Greenville, 233 Ill. App. 500 (4th Dist. 1924). 

“ Bouillon v. City of Greenville, supra note 68; City of Chicago v. Rustin, 99 Ill. 
App. 47 (1st Dist 1901). 

* The whole occurrence is thereby “humanized.” Republic Co. of Rockford v. 
City of Rockford, 251 Ill. App. 109 (2d Dist. 1928). 
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system is immaterial in reference to municipal liability. It may result even 
where natural running streams are converted into sewers. ™ 


A city cannot lawfully discharge a considerable portion of its sewage 
upon private property without permission of the property owner. Such 
an act involves the taking of private property without making compensation 
in violation of the state constitution."* The discharge of sewage into a 
watercourse and consequent pollution of the waters may give the injured 
lower riparian proprietors a cause of action against the city, ** but only if a 
nuisance has been created thereby.* Liability follows even if the only 
available natural water course is that stream and even though the city has a 
modern sewage treatment plant.”* The municipal corporation has no 
greater right to create a nuisance than does an individual or a private 
corporation. ** The same rule is applicable to the maintenance of a garbage 
dump on premises of plaintiffs who are thereby deprived of quiet and 
peaceful enjoyment of their property.*” A city will not be held liable for 
injuries suffered by a child in a municipal garbage dump pit unless that area 
is an attractive nuisance or the agents or servants of the city are guilty of 
wilful and wanton misconduct. ** 


The law seems to be well settled in Illinois that a municipal corporation 
may Not consti uct public works and i improvements in such a way as to cause 
surface water to flow in a different manner or in a substantially increased 
quantity upon the land of private owners. Riparian owners have the right 
to have streams carry only that water which is naturally collected by the 
drainage of the basin. This rule seems to have been universally followed in 
Illinois since 1866.*° A municipality having a dominant estate is entitled 
to have surface water naturally coming upon its premises pass off through 
the natural drains upon or over the servient estate so long as sewage is not 
cast upon the servient estate. The city has no right, however, to divert sur- 
face waters or flow of watercourses from their natural channel without 
compensating for resulting damages. *° Where paving and construction of 


"Fox v. City of Joliet, 150 Ill. App. 491 seg Dist. ete 

* Barrington Hills Country Club v. Vill Barrington, 357 Ill. 11, 191 NE. 239 
(1934); Curley v. City of Saheaak 210 a . 494 (2d Dist. 1918). Also see 
Cuneo v. City of Chicago, 379 Ill. 488, 41 NE2d 3 (1942) and discussion there of 
other cases involving this question. 

™Eckart v. City of Belleville, 294 Ill. App. 144, 13 N.E.2d 641 (4th Dist. 1938); 
City of Bloomington v. Costello, 65 lll. App. 407 (3d Dist. 1895). 

“Crane v. Village of Roselle, 236 Ill. 97, 86 N.E. 181 (1908). 

* Eckart v. of Belleville, supra note 73. 

** Johnston v. of Galva, 316 Hl. 598, 147 N.E. 453 (1925). 

" Kugel v. Village of Brookfield, 322 Il. Be A 349, 54 N.E.2d 92 (Ist Dist. 1944). 

"City Trust & Savings Bank v. City of , 254 Ill. App. 489 (2d Dist. 1929). 

"Barrington Hills Co Club v. Village of Barrington, 357 Ul. 11, 191 NE. 
239 (1934); Nevins v. City of Peoria, 41 Ill. 502 (1866); cf. City of Highland v. Auer, 
235 Ill. App. 327 4th Dist. 1925). 

“Dwyer v. Village of Glen Ellyn, 314 Ill. App. 572, 41 N.E.2d 786 (2d Dist. 
1942). 
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sewers cause diversion of water from its natural course and over the land 
of another, the city will therefore be held liable. ** 


PUBLIC WAYS ® 


“The streets and sidewalks of a city are held in trust by the municipality 
for the use of the public, for purposes of travel and as a means of access 
to and egress from property abutting thereon. The primary right to 
the use of the streets and sidewalks of a city of (for) the purposes of 
travel belongs to the public everywhere, and not to the abutting prop- 
erty owners alone. The general public has the paramount right to the 
use of the streets in all their parts . . . whether residents or non- 
residents of the municipality . . .” ** (Italics supplied). 


This statement taken from a recent decision of the Supreme Court of 
Illinois seems to indicate that the ownership and maintenance of streets by 
a municipality is an exercise of a governmental function in the interest of 
the general public. Surely no acts of a municipal corporation other than 
those of its police and fire officials would seem to be more “governmental” 
in character than the care of public ways.** At common law a municipal 
corporation was not liable to an individual for negligence in failing to keep 
a public way in repair. * 

Despite these facts it is well settled in Illinois, as in a majority of other 
jurisdictions, that the municipal corporation has a legal duty to use reason- 
able care to keep sidewalks and streets in a “reasonably safe condition” for 
the use of the public in the ordinary course of travel. Failure to perform 
that duty, when it results in injuries to a person exercising due care, ac- 
cordingly renders the municipality liable in tort.** Liability in this area 
is based on the premise that the city is exercising a ministerial duty, *" a 
corporate function, ** or both.*® A number of states regard such liability as 


™ Ibid. 

“The term “public way” as used — this section refers to “street” in its 
generic sense and includes all urban wa ich are generally used for the ordinary 

of travel. Thus included within this ry are not only streets but side- 
walks (Sera i v. City of Chicago, 371 Ill. 72, 20 N.E.2d 43 [1939]), bridges (Linneen 
v. City of Chicago, 310 Ill. App. 274, 34 N.E.2d 100 [1st Dist. 1941]), alleys (Shapiro v. 
City of Chicago, 308 Ill. App. 613, 32 N.E.2d 338 [1st Dist. 1941]), and tunnels (City 
of Chicago v. Hislop, 61 Ill. 86 [1871]). 

See Griffin v. City of Chicago, 317 Ill. App. 368, 45 N.E.2d 890 (ist Dist. 1943) 
and cases there cited in regard to the liability of the Chicago Park District, a municipal 
corporation, for defects in its sidewalks and boulevards. 

" Ciry of Elmhurst v. Buettgen, 394 Ill. 248, 251, 68 N.E.2d 278, 281 (1946). 

“ Borchard, Governmental Liability in Tort, 34 Yate L.J. 127, 229 (1924). 

* Johnston v. City of Chicago, 258 Ill. 494, 101 N.E. 960 (1913). 

“Sherwin v. City of Aurora, 257 Ill. 458, 100 N.E. 938 (1913). 

" Thien v. City of Belleville, 331 I. App. 337, 73 N.E.2d 452 (4th Dist. 1947). 

* Roumbos v. City of Chicago, 332 Ill. 70, 163 N.E. 361 (1928); Bedtke v. City of 
Chicago, 240 Ill. App. 493 (1st Dist. 1926). 

” Curtis v. City of Paris, 234 Ill. App. 157 (3d Dist. 1924). 
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an exception to the general rule of nonliability for acts done in the exercise 
of governmental duties. However, Illinois courts have been reluctant to 
adopt this view. *° 

Before considering such basic concepts as “duty” and “notice,” a few 
general propositions should be stated. A municipality may be held liable 
for defects or obstructions in public ways which are the results of acts of 
persons other than authorized servants or agents of the city.” This is 
particularly true where a private person is licensed to place an obstruction 
upon the street and injury results therefrom. ** It is immaterial in determin- 
ing municipal tort liability whether the fee to a given street is in the city or 
in a private owner. The municipality may be liable in either instance. ** 
The duty, in any case, of repairing defects in sidewalks is on the city and 
not on abutting property owners. * 


Duty Owed by the City 

Of great importance in regard to this phase of municipal tort liability 
is the exact duty owed by the city to users of its public ways. That duty, as 
often expressed by the courts, is to use reasonable care to keep public ways 
in a reasonably safe condition for the use of the travelling public.** A few 
decisions have stated that this duty is to keep streets in a reasonably safe 
condition, ** but this would seem to require a greater degree of care than 
that actually imposed by the courts of this state. A municipal corporation 
is not absolutely liable for any breach of that duty, but is only held respon- 
sible where that breach has been negligent. 


There are certain obvious limitations upon this duty. It does not extend 
to a requirement that streets be kept absolutely safe so that accidents are 
impossible, for the city is not an insurer against injury, whether the function 
in question be governmental or corporate.** Municipal corporations will 
not be held liable for street defects unless the resulting accidents are such 
that they could have been foreseen and avoided by the exercise of ordinary 
care and prudence on the part of the proper municipal authorities. ** The 
general rule seems to be that a city is not liable for those defects in public 


” Some language in Johnston v. City of Chicago, 258 Ill. 494, 101 N-E. 960 (1913) 
indicated an acceptance of this view. 

"City of Chicago v. Loebel, 228 Ill. 52, 81 NE. 796 (1907); Durfee v. City of 
Chicago, 251 Ill. App. 294 (ist Dist. 1929). 

See Van Cleef v. City of Chicago, 240 Ill. 318, 88 N.E. 815 (1909). 

“Sherwin v. City of Aurora, 257 Ill. 458, 100 NE. 938 (1913). 

“ Schulenburg v. ne of Chicago, 315 Ill. App. 213, 42 N.E.2d 752 (ist Dist. 1942). 

“Graham v. City 346 Ill. 638, 178 NE. 911 (1938); Sherwin v. City 
of Aurora, 257 Ill. 458, 100 N.E. 938 (1913); Baker v. Granite City, 311 Il. App. 586, 
37 N.E.2d 372 (4th age! 1941). - a 

“H v. City o: » 168 551, 48 NE. 210 (1897); V of Sciota v. 
Norton, 6 il App. 530 (3d Dist. 1895). at 

" Wheeler v. City of LeRoy, 296 Ill. 579, 130 NE. 330 (1921); City of Rockford 
v. Hildebrand, 61 Ill. 155 (1871). 

“ Thien v. City of Belleville, 331 Ill. App. 337, 73 N.E.2d 452 (4th Dist. 1947). 
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ways which are so slight as to make accidents improbable. ** The applica- 
tion of this principle must depend, however, upon the facts of each case. 
It is difficult to harmonize the decisions in this state in regard to the requisite 
minuteness of a defect which will require a court to rule as a matter of law 
that the city has not been negligent and in breach of its duty. '”° 


Obstructions and Defects 


The controlling rule in regard to the extent of obstructions and defects 
in the street requisite for municipal tort liability was first stated in City of 
Aurora v. Pulver: 

“The obstructions or defects in the streets or sidewalks of a city, to 
make the corporation liable, must be of such a nature that they are in 
themselves dangerous, or such that a person exercising ordinary 
prudence, can not avoid danger or injury in passing them.” '* 


Thus in the leading case of City of Chicago v. Bixby, **? where one section 
of a sidewalk was twelve inches lower than an adjoining section and 
joined by a step, it was held that the sidewalk was reasonably safe as a matter 
of law. The most recent significant decision by the Supreme Court of Illinois 
in regard to this question held that where there was evidence of a sidewalk 
depression from two to three and one-quarter inches deep and of sufficient 
width to permit the heel of a woman’s shoe to enter, it was sufficient to take 
the question of the unsafe condition of the sidewalk to the jury. '°* Appel- 
late courts have held sidewalks to be reasonably safe as a matter of law 
where one of two adjoining flagstones was two and one-half to three inches 
lower than the other, *** where a step in the sidewalk which was about two 
inches in height extended from the middle of the walk to the curb, °° where 
there was a six inch drop from a sidewalk to a smooth, level parkway, * 
where metal plates projected one-half inch over the curb, **’ where the 
depression in a sidewalk did not exceed one and one-half inches in depth, *°* 
and where the alleged defect was a three-fourths inch crack between two 
concrete sections of a sidewalk with one of the sections being about one 
inch higher than the adjoining section. *°° 

There have been two appellate decisions rendered within the past ten 
years which seemingly run contrary to the stream of general authority. In the 


” Karolinsky v. City of Chicago, 163 Ill. App. 33 (Ist Dist. 1911). 

“ Walter v. City of Rockford, 332 Il. App. 243, 74 N.E.2d 903 (2d Dist. 1947); 
Kuhn v. City of Chicago, 319 Ill. App. 525, 49 N.E.2d 562 (Ist Dist. 1943). 

$6 Ill. 27C (18970). 

84 Ill. 82 (1876). 

“ White v. City of Belleville, 364 Ill. 577, 5 N.E.2d 215 (1936). 

* City of Chicago v. Norton, 116 Ill. App. 570 (1st Dist. 1904). 


“Puck v. City of Chicago, 281 Ill. App. 6 (1st Dist. 1935). 
“ McKinley v. City of C 10, 299 Ill. App. 58, 19 N.E.2d 452 (1st Dist. 1939). 
“ Bleiman v. City of o, 314 Ml. App. 471, 41 N.E.2d 973 (1st Dist. 1942). 


“* Bybee v. City of Collinetale, 332 Ill. App. 353, 75 N.E.2d 56 (4th Dist. 1947). 
“ Walter v. City of Rockford, 332 Il. App. 243, 74 N.E.2d 903 (2d Dist. 1947). 
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- first of these cases the judgment against a municipality was affirmed where 
a slab of concrete was two or three inches higher than the adjoining slab. 
And in the second case, an instruction that if a depression in the sidewalk 
did not exceed seven-eighths of an inch the sidewalk was not dangerous as a 
matter of law, was held properly refused as invading the province of the 
jury.'* This seems to involve a misconception of the occasions upon 
which a defect in a public way is held not creative of liability but reasonably 
safe as a matter of law. Certainly it is generally well settled that where the 
defect in a sidewalk or street is so slight that no prudent man would rea- 
sonably anticipate any danger from its existence, but an accident neverthe- 
less occurs, municipal negligence is a question of law and not of fact. *” 


Another limitation upon the extent of the municipal duty in reference 
to streets and sidewalks is that cities are not under a duty to provide curbs 
for the entire length of their streets. Thus, depressions in the curb for the 
purpose of eventually building a driveway are not in the nature of those 
defects which may result in municipal tort liability. *** 

Liability of a city for the condition of its public ways may result not 
alone from defects but also from obstructions. Failure of the municipal 
corporation to keep streets and sidewalks free from obstructions such as the 
live wires of an electric light plant has been held to create liability.*** All 
parts of all streets are not needed or intended for public travel, and the city 
may place obstructions in public ways so long as they do not prevent the 
street from being reasonably safe for ordinary travel.*** Obstructions are 
limited to “physical imperfections” and liability cannot be imposed upon 
a municipality where a crowd injures the plaintiff, since the crowd does not 
constitute an obstruction. *'* It has also been held that a single individual 
will not be considered an obstruction in the street.'*7 Other illustrative 
situations in reference to public ways in which a municipality has been held 
liable are the falling of a tree limb, ‘* the collapse of a building,’ and 
the falling of a defective and dangerous awning. **° 


Degree of Care 
The degree of care which a municipality is required to exercise in keep- 
ing its public ways in a reasonably safe condition varies according to the 


“* Kuhn v. ray Chicago, 319 Hl. App. 525, 49 N.E.2d 562 (Ist Dist. 1943). 

™ Brown v. of Streator, 324 Hil. App. 659, 59 N.E.2d 338 (2d Dist. 1945). 

= Bybee v. City of Collinsville, 332 Ul. "App. 353, 75 N.E.2d 56 (4th Dist. 1947). 

"’ Storen v. City of Chi , 373 Ll. $30, 27 N.E.2d 53 (1940). 

“* Village of Palestine v. Siler, 225 Ill. 630, 80 N.E. 345 (1907). 

“* Brennan v. Streator, 256 Ill. 468, 100 N.E. 266 (1912). 

“* Blackaby v. of Lewiston, 265 Ill. App. 63 (3d Dist. 1932). 

‘” Craig v. City of Charleston, 180 Ill. 154, 54 N.E. 184 (1899); Prickett v. City of 
Hillsboro, 323 Ill. App. 235, 55 N.E.2d 306 (3d Dist. 1944). 

™ Reule v. City of Chicago, 268 Ill. App. 266 (Ist Dist. 1932). 

™ Curl v. City of Chicago, 330 Dl. App. 331, 71 N.E.2d 303 (ist Dist. 1947). 

’ Hanrahan v. City pr , + i 289 Hil. 400, 124 NE. 547 (1919). 
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location, character, and extent of use to which the streets are put. '** What 
may be negligence in failing to keep a walk in repair at one place may not 
be negligence in regard to another walk.'** An early statement of the 
Illinois Supreme Court to the effect that the location or extent of the use of 
a sidewalk has nothing to do with the duty of the city in relation to such 
walks does not seem to accurately state the present law. #2 


Another question relative to the duty of a municipality with reference 
to its public ways is that involving the portion of the public way to which 
that duty extends. A recent statement by an appellate court gives a concise 
view of this question: 


“All portions of a public street, from side to side and end to end, are 
for public use in the appropriate and proper method, but the only duty 
cast upon the city is that it shall maintain the respective portions of the 
street in reasonably safe condition for the purposes to which such 
portions of the street are devoted.” 1** 


It has been held that the municipality is under a duty to keep its sidewalks 
in repair for their entire width. **° The city need not improve all parts of 
a public way and may place obstructions in other parts of the street so long 
as that part devoted to public travel is in a reasonably safe condition. '** 


Duty of Inspection 


A municipal corporation has the duty of making reasonable inspection 
of sufficient frequency of its public ways.*** This is the basis upon which 
a municipality may be charged with implied notice of defects in its streets. 
The duty of a city to exercise reasonable care to maintain its streets in a 
reasonably safe condition may be breached and the city held liable for in- 
juries resulting from defects which are not open and notorious. *** But 
knowledge of latent defects is not ordinarily imputed to the city, provided 
that such defects could not have been discovered by the exercise of reason- 
able care.*** The jury in a tort action against the city may properly 
consider, in regard to the need for inspection, the material of which a side- 
walk is constructed and the manner of its construction with regard to its 
need for repair. **° 


™ Carlin v. City of Chicago, 262 Ill. 564, 104 N.E. 905 (1914). 
= Gilmore v. City of Chicago, 224 Ill. 490, 79 N.E. 596 (1906). 
™ See City of Decatur v. Besten, 169 Ill. 340, 48 N.E. 186 (1897). 
™ McKinley v. City of Chicago, 299 Ill. App. 58, 68, 19 N.E.2d 452, 456 (Ist 
Dist. 1939). 
“ Andrews v. City of White Hall, 184 Ill. App. 298 (3d Dist. 1913); cf. Reiter v. 
City of Chicago, 303 IL App. 60, 24 N.E.2d 586 (1st Dist. 1939). 
™ Brennan v. City of Streator, 256 Ill. 468, 100 N.E. 266 (1912); Caruso v. City 
of —- 276 Ul. App. 247 (Ist Dist. 1934). 
rwin v. City of Aurora, 257 Ill. 458, 100 N.E. 938 (1913). 
* Sherwin v. City of Aurora, supra note 127; Baker v. Granite City, 311 Ill. App. 
586, 37 N.E.2d 372 (4th Dist. 1941). 
™ City of Chicago vy. Gillett, 106 Ill. App. 455 (1st Dist. 1903). 
™ City of Rock Island v. Starkey, 189 Ill. 515, 59 N.E. 971 (1901). 
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Duty to Warn 


A final phase of the municipal duty with reference to its public ways is 
that relating to the placing of watchmen, barriers, and lights around obstruc- 
tions and other defects in the streets. It is well settled that the failure of a 
municipal corporation to illuminate its streets is not actionable. ** Injuries 
suffered as a result of the failure of a city to provide lights on dark streets 
or to provide lights after a certain hour in the early morning are therefore 
not compensable. *** Having undertaken to light a street, however. a mu- 
nicipal corporation is liable for injuries incurred as a result of the in- 
sufficiency of the illumination provided. '** 


Municipalities have been held liable for injuries resulting from their 
failure to erect suitable railings and barriers where they are reasonably 
necessary to avoid accidents.*** In order to maintain public ways in a 
reasonably safe condition, barriers or similar safeguards are necessary around 
dangerous obstructions and excavations both on and near the street. *** 


The failure to give warning to the public where a street theretofore 
passable is rendered impassable by municipal improvements will render the 
city liable. *** Ordinarily, lighting of the obstruction or of the approaches 
to the obstruction would be sufficient protection against accident, *** but 
under some circumstances the presence of a watchman,** or of danger 
signals will be required. *** It would seem that guards would not be neces- 
sary in the daytime to protect against plainly visible excavations.‘*° A 
contrary rule may be applied, however, where the circumstances are such 
that extraordinary caution on the part of the city is necessary in order to 
prevent injury. This might be true, for example, if the excavation or other 
obstruction were near a school or playground. Failure to light or to signal 
danger in these cases may be held to at least constitute prima facie evidence 
of negligence on the part of the municipality. **' 


™ City of Freeport v. Isbell, 83 Ill. 440 (1876). 

City of Freeport v. Isbell, supra note 131; City of Chicago v. McDonald, 57 Ill. 
App. 250 (Ist Dist. 1894). An early appellate decision, which is perhaps out of line 
with some subsequent cases, held that a city may be charged with a perpetual duty of 
inspection where municipal officials knew that the material of which a walk was 
composed was insufficient for the purpose. City of Paxton v. Frew, 52 Hil. App. 393 
(3d Dist. 1893). 

™ City of Chicago v. Baker, 195 Ill. 54, 62 N.E. 892 (1902). 

™ bid. 

™ City of Salem v. Webster, 192 Ill. 369, 61 N.E. 323 (1901). 

“* Hogan v. City of Chicago, 168 Ill. 551, 48 N.E. 210 (1897); City of Aurora v. 
Rockabrand, 149 Ill. 399, 36 N.E. 1004 (1894). 

™ Linneen v. City of Chicago, 310 Ill. App. 274, 34 N.E.2d 100 (Ist Dist. 1941). 

“Collins v. City of Chicago, 321 Ill. App. 73, 52 NE. 2d 473 (lst Dist. 1943); 
Durfee v. City of Chicago, 251 Ul. App. 294 (Ist Dist. 1929). 

™ City of Aurora v. Rockabrand, 149 Ill. 399, 36 NE. 1004 (1894); O'Connell v. 
Chicago & N.W. Ry Co., 305 Ill. App. 439, 27 N.E.2d 644 (Ist Dist. 1940). 

“ City of Rock Island v. Gingles, 217 Ill. 185, 75 NE. 468 (1905). 

“ Wells v. Village of Kenilworth, 228 Ill. App. 332 (ist Dist. 1923). 
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Notice and Knowledge of the Defects 


The breach of duty on the part of the municipality in the care of public 
ways involves knowledge, either express or imputed to the municipality by 
the length of its existence, of the defective condition by responsible 
officials. *** Such knowledge will not be imputed to the municipal corpora- 
tion unless the condition has existed for such a period of time that the proper 
city authorities by the exercise of reasonable diligence should have dis- 
covered the condition. ** This is true whether the defect is caused by the 
act of a third person or by the failure of the city to repair in general. 1 
Where the city causes the defect or places an obstruction upon a public 
way, there is no further requirement of notice to the municipality in order 
to hold the governmental unit liable in tort. '*° 


A municipality will not be held liable unless it had ample time after 
receiving notice of the defect to repair the street in question. *‘* Where 
city authorities had received actual notice of a defect only five minutes prior 
to the time of an accident and city workmen were on their way to the 
scene of the accident, there was insufficient evidence to establish 
negligence. **7 


Notice, to be effective, must be given to an officer or agent of the 
municipality charged with some duty respecting the defects in and care of 
public ways. * 

Ordinarily the essential factor in determining whether a municipality 
is to be charged with constructive notice of a defect is the proof of the 
period for which the defect has existed.*** It is impossible to formulate 
any rule as to precisely what period of time is required for the jury to be 
permitted to determine that there is constructive notice. A great deal must 
depend upon the circumstances involved other than the length of time. 
Municipalities have been presumed to have notice of defects which have 
been in existence for two and one-half months, *** eleven months, **! and 
six or seven years, **? but it has also been held that a city is not, as matter 
of law, charged with constructive notice of a sidewalk defect merely be- 


*“ Boender v. City of Harvey, 251 Ill. 228, 95 N.E. 1084 (1911); Baker v. Granite 
City, 311 Ill. App. 586, 37 N.E.2d 372 (4th Dist. 1941). 

““ Baker v. Granite City, supra note 142; Powell v. Village of Bowen, 92 Ill. App. 
453 (3d Dist. 1900). 

“ Thien v. City of Belleville, 331 Ill. App. 337, 73 N.E.2d 452 (4th Dist. 1947). 

““ Village of Jefferson v. Chapman, 127 Ill. 438, 20 N.E. 33 (1889); Reed v. City of 
Chicago, 309 Ill. App. 129, 32 N.E.2d 680 (Ist Dist. 1941). 

“* Arnett v. City of Roodhouse, 330 Ill. App. 524, 71 N.E.2d 849 (3d Dist. 1947); 
Wandke v. City of Chicago, 314 Ill. App. 381, 41 N.E.2d 339 (1st Dist. 1942). 

Ebert v. City of Chica g°. 324 IL App. 315, 58 N.E.2d 198 (1st Dist. 1944). 

Lifschitz v. City of Clean, 150 Ill. te 201 (1st Dist. 1909). 

“ City of Joliet v. Johnson, 177 Ill. 178, 52 N.E. 498 (1898). 

* Dickens v. City of Kankakee, 200 Ill. App. 547 (2d Dist. 1916). 

* City of Murphysboro v. ey 52 Il. App . 447 (4th Dist. 1893). 

* Orban v. City of Chicago, 313 Ill. App. 144, ‘ N.E.2d 84 (Ist Dist. 1942). 
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__ Cause it has existed for six months. ‘** An appellate court in an early decision 
summarized the most important considerations in any given case as the 
following: (1) nature of the defect, (2) situation of the defect, and 
(3) degree of its exposure to ordinary observation and other considerations, 
remembering that no two cases are precisely alike. *** 


Factors that may be considered in relation to the notice aspect of 
municipal tort liability in reference to defects in streets and sidewalks in- 
clude the fact that the city is bound to take notice of the method of con- 
struction and of surrounding conditions, ** and also that a municipality 
must anticipate those defects that are the natural and ordinary result of 
usage and climatic changes. '** 


Evidence of Prior Accidents 


Evidence of prior accidents at the place where the plaintiff was in- 
jured are very important evidential factors in establishing knowledge of 
defective conditions of public ways on the part of a municipality. They 
are admissible for this purpose. ** Of course the conditions at the time of 
previous accidents must be relatively the same as those at the time of the 
accident in the instant case.*** The frequency of such accidents especially 
tends to create the presumption that the city must have had knowledge of 
the defective conditions. 1° 


Proof that Street is a Public Way 


In order to charge a municipal corporation with liability for failure to 
care for an alleged public way, both the dedication and acceptance of the 
street must be proved. **° This requirement is not as stringent as it might 
seem upon the surface, for testimony that a street is a principal thorough- 
fare and has been in long and constant use by the general public is a 
sufficient showing of dedication, *** and mere use of the street alone may be 
sufficient evidence of acceptance by the city where the use by the general 
public has been long continued. *** Clearly, use by the public is evidence 
tending to show an acceptance. *** Liability may attach to the city even 
for those sidewalks which are located on private property if they are 


™ City of Decatur v. Besten, 169 Ill. 340, 48 N.E. 186 (1897). 

™ City of Chicago v. McCulloch, 10 Ill. App. 459 (1st Dist. 1881). 

** Sherwin v. City of Aurora, 257 Ill. 458, 100 N.E. 940 (1913); Baker v. Granite 
City, 311 Ill. App. 586, 37 N.E.2d 372 (4th Dist. 1941). 

* Baker v. Granite City, supra note 155. 

** White v. City of Rockford, 306 Ill. App. 297, 28 N.E.2d 582 (2d Dist. 1940). 

** Linneen v. City of Chicago, 310 Ill. App. 274, 34 N.E.2d 100 (1st Dist. 1941). 

 Linneen v. City of Chicago, supra note 158. 

City of Rock Island v. Starkey, 189 Ill. 515, 59 NE. 971 (1901). 

Brown v. City of Streator, 324 Ill. App. 659, 59 NE.2d 338 (2d Dist. 1945). 

* City of Rock Island v. Starkey, supra note 160. 

* City of Rock Island v. Starkey, supra note 160, Woodburn v. Town of Sterling, 
184 Ill. 208, 56 N.E. 378 (1900). 
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treated by the city as public walks.*** The showing that a walk has been 
kept in repair by the city, *** or even that the city has constructed a sewer 
and accepted the plat of a street is sufficient to impose liability upon the 
municipality for defects in the public way involved. *** 


The fact that a street or sidewalk was originally constructed by private 
persons does not relieve the municipality of liability in proper cases. 1° 
The same thing is true when a private person adds a plank to a public 
walk. *** It is of no significance insofar as municipal liability is concerned, 
who constructed a bridge where both the bridge and its approaches are now 
a part of the public highway. *** A city may not be free from liability for 
defects on streets which have been taken over by the state as highways. 
Liability may be imposed upon the municipality, for example, where the in- 
jury resulted from a defect in a state highway caused by a leak in a water 
main of the city. *7° 


Contributory Negligence 
As in other tort actions based on the negligence of the defendant, the 
plaintiff cannot recover against a municipality if he has been guilty of con- 
tributory negligence. As a general proposition, contributory negligence is 
a matter of fact and is a question of law for the court only when the 
evidence is so clear that all reasonable minds would reach but one 
conclusion. 17 


A user of public ways is not required to anticipate defects therein and 
under ordinary circumstances may assume that streets and sidewalks are 
reasonably safe for ordinary modes of travel.**? He is under no duty to 
keep his eyes absolutely fixed upon the pavement in search of defects and 
dangerous places. *** The pedestrian has, however, no right to assume that 
a public way is reasonable safe if he has knowledge of defects or those de- 
fects were discoverable by him in the exercise of reasonable care. '"* 


The fact that the injured party knew of another route which was safe 
but took the more dangerous route and was subsequently injured does not 
establish contributory negligence as a matter of law, but is merely a cir- 


City of Chicago v. Baker, 195 Ill. 54, 62 N.E. 892 (1902); Village of Mansfield v. 
Moore, 124 Ill. 133, 16 N.E. 246 (1888). 

City of Anna v. Boren, 77 Ill. App. 408 (4th Dist. 1898). 

“ Kundrath v. City of Chicago, 299 Ill. App. 260, 20 N.E.2d 109 (ist Dist. 1939). 

" City of Chicago v. Baker, 195 Ill. 54, 62 N.E. 892 (1902). 

**“ Hogan v. City of Chicago, 168 Ill. 551, 48 N.E. 210 (1897). 

 Linneen v. City of Chicago, 310 Ill. A Po = 34 N.E.2d 100 (1st Dist. 1941). 

** Stowesand v. Checker Taxi Co., 331 Ill. App. 192, 73 N.E.2d 4 (1st Dist. 1947). 

™ Watkins v. Town of Cicero, 312 Ill. the Pre0, 37 N.E.2d 785 (1st Dist. 1941). 

= Graham v. City of Chicago, 346 Ill. 638, 178 N.E. 911 (1931); City of Chicago v. 
Babcock, 143 Ill. 358, 32 N.E. 271 (1892). 

* Graham v. City of Chicago, supra note 172. 

** Welch v. City of Chicago, 323 Ill. 498, 154 N.E. 226 (1926). 
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cumstance which may be taken into consideration by the jury in determin- 
ing the question of contributory negligence.'"* It should be noted, 
however, that there are cases holding that the plaintiff was guilty of con- 
tributory negligence when he might have conveniently taken a route free 
from defects of the nature which caused his injury.*"* It is contrary to 
public policy to permit the municipal corporation to waive the defense of 
contributory negligence in an action against the city. 1" 


The burden of establishing due care by an abutting property owner: is 
neither greater nor less than that of any other plaintiff. *"* Children playing 
in the public streets are not regarded as trespassers and may recover for 
injuries suffered in their play which result from defects in public ways if 
the municipality has been negligent. *" 


Icy Conditions on Sidewalks 


A fruitful source of litigation for many years was the question of the 
liability of municipal corporations for accidents resulting from icy con- 
ditions on sidewalks. Only within the last twenty years has it become well 
settled that a city will not be held liable for injuries resulting from snow 
or ice-covered sidewalks if those defects were caused by natural condi- 
tions. **° Early decisions holding that it is immaterial whether slipperiness 
is caused by natural or artificial means no longer represent the law. *** 
The basis for the distinction is that it is unreasonable in this latitude to 
require municipalities to keep streets free from snow and ice resulting from 
natural causes. '*? Where injuries sustained by a pedestrian are the result 
of a fall which was caused by the dual factors of a defective sidewalk and 
by the icy condition of that sidewalk, the city will be liable upon the basis 
of the defect. ?** 


Town oi Normal v. Bright, 223 Ill. 99, 79 N.E. 90 (1906); Reule v. City of 
Chicago, 268 Ill. App. 266 (ist Dist. 1932). 

™* City of Quincy v. Barker, 81 Ill. 300 (1876); Village of Carrier Mills v. Pritchard, 
199 Ill. App. 25 (4th Dist. 1916). Also see Reiter v. City of Chicago, 303 Ill. App. 60, 
24 N.E.2d 586 (1st Dist. 1939). 

*" Simpson v. City of Chicago, 324 Ill. App. 528, 58 N.E.2d 321 (1st Dist. 1944). 

** Schulenburg v. City of Chicago, 315 Ill. App. 213, 42 N.E.2d 752 (ist Dist. 1942). 

* Collins v. Cy of Chicago, 321 Ill. App. 73, 52 N.E.2d 473 (1st Dist. 1943). 

 Serappelli v. City of Chicago, 371 Ill. 72, 20 N.E.2d 43 (1939); Graham v. City 
of Chicago, 346 Ill. 638, 178 N.E. 911 (1931); Casper v. City of Chicago, 320 Ill. App. 
269, 50 N.E.2d 858 (1st Dist. 1943). 

* See, for example, Hobbs v. City of Chicago, 248 Ill. App. 183 (Ist Dist. 1928) 
and cases there cited. Early decisions holding the city liable where the icy condition 
was caused by an abutting owner's downspout extending over the walk and where the 
icy condition was created by a leak in a water pipe are probably still good law, being 
conditions artificially rather than naturally created. See: Hubbard v. City of Wood 
River, 244 Ill. App. 414 (4th Dist. 1927); Loyd v. City of E. St. Louis, 235 Ill. App. 
353 (4th Dist. 1925). 
™ Graham v. City of Chicago, supra note 180. 
 Richcreek v. City of Rock Island, 328 Ill. App. 316, 65 N.E.2d 588 (2d Dist. 1946). 
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Attractive Nuisances 


In the maintenance of public ways and in the management of other 
property, a city will be held liable for the creation of attractive nuisances 
which result in injury to minors. Municipalities have been held liable where 
injuries have resulted from such attractive nuisances as garbage pits, '** 
abandoned vehicles in alleys, *** and unstable and dangerously volatile flares 
by excavations in the street. '** The removal of obstructions such as the 
abandoned vehicles is held to be strictly a corporate function rather than an 
exercise of the police power. '** In the case of Collins v. City of Chicago, 
the Illinois decisions in respect to the attractive nuisance doctrine were 
analyzed and the court concluded that the burden of establishing such a 
nuisance is not as great where the alleged nuisance is on public property, 
such as city public ways, as when the child is a trespasser on private 
property. 188 

Traffic Signals 

One area of municipal liability in reference to streets which now ap- 
pears to be well settled, albeit none too logically, is that of traffic signals. 
Despite the fact that traffic officers act in a governmental capacity, the 
Supreme Court held in Jobnston v. City of East Moline that when these 
officers are removed and traffic signals are utilized, the city is then acting in 
a corporate capacity and therefore may be held liable for negligent main- 
tenance of the signals which results in injury. *** Although the decision may 
be sound in respect to the imposition of liability upon the city, it seems to 
lack any adequate logical basis. It has also recently been held by an ap- 
pellate court that even though stop signs are maintained in the exercise of 
a governmental function, that where those signs fall and injure a pedestrian, 
they have become an obstruction in the street and the city is therefore liable 
for the damage incurred. 1*° 


Garbage Disposal 


A municipality collects and disposes of garbage, rubbish, trash, and 
refuse from streets and alleys in the exercise of a proprietary function. ’ 
This is based upon the fact that such work is commonly performed by 
private citizens and the incidental benefit of the general public health does 
not make this activity a governmental function.**? There seems to be a 


gis of 0, 290 Ill. App. 604, 8 N.E.2d 378 (1st Dist. 1937); City 

Trust a eee Bak v Cary off Kankakee, 254 Ill. App. 489, (2d Dist. 1929). 
. City of Chicago, 308 Ill. App. 613, 32 N.E.2d 338 (1st Dist. 1941); 

Fleming v. Cay. of Chicago, 260 Ill. App. 496 (ist Dist. 1931). 

™ Collins v. City of Chicago, 321 Ill. App. 73, 52 N.E.2d 473 (1st Dist. 1943). 

** See note 185, supra. 

™ 321 Il. App. 73, 52 N.E.2d 473 (ist Dist. 1943). 

“ 405 Ill. 460, 91 N.E.2d 401 (1950). 

™ Scarpaci v. of Chicago, 329 Ill. App. 100, 69 N.E.2d 100 (Ist Dist. 1946). 

* Gravander v. City of Chicago, 399 Ill. 381, 78 N.E.2d 304 (1948). 

“ Schmidt v. City of Chicago, 284 Ill. App. 570, 1 NE.2d 234 (1st Dist. 1936). 
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fundamental inconsistency between the swimming pool cases discussed in 
the section on governmental and corporate functions where the municipal 
immunity is based upon the health aspects inherent therein, and the garbage 
collection cases where the element of public health is also clearly involved. 
Perhaps a slightly better reason for the holding that garbage collection is 
@ proprietary function was advanced in a 1935 appellate court decision to 
the effect that since the collection and removal of garbage, even as a 
health measure, has never been adopted as a function of the general govern- 
ment, that the city cannot be acting as the agent of the state in the 
performance of this act, the state having no such duty. '** In a rather ex- 
treme case the court held that even the collection of debris from a state 
highway running through a municipality did not alter the general corporate 
character of the transaction and that the city was therefore liable for 
negligence in performing such functions. '** 


STATUTORY MODIFICATIONS 


The contemporary tendency is to increase the area of municipal corp- 
oration tort liability.'** The labelling of municipal acts as “ministerial” 
has on occasion been resorted to by the courts in an attempt to explain 
the imposition of liability upon the city. In some jurisdictions, the restric- 
tions upon the immunity concept have been more pronounced in legislative 
action, although not all statutory changes have been along the line of 
diminished immunity. Legislation in this area in Illinois has been rather 
restricted. For this reason, the limits of municipal tort immunity have been 
largely determined by the courts in the absence of action by the General 
Assembly. There are three statutory changes in Illinois which should be 
noted. 


The most significant Illinois statutory enactment in reference to mu- 
nicipal tort liability was the adoption of the Mob Violence Act.** At 
common law municipal corporations were not liable for personal injuries 
resulting from mob action. *** In Illinois, liability is now imposed by statute 
with the basis of that liability being public policy rather than negligence. 
The question of the city’s negligence is thus wholly immaterial in actions 
based on the statute. 1 

A 1931 Act of the General Assembly imposed municipal liability where 
injuries are caused by the negligent operation of motor vehicles by fire- 


™ Wasilevitsky v. City of Chicago, 280 Ill. App. 531 (Ist Dist. 1935). 

™ Petersen v. City of Gibson, 322 Ill. —* 54 NE.2d 79 (3d Dist. 1944). 

™*“The doctrine of immunity of public corporations is subject to increasing 
criticism and re-examination and the modern tendency is to restrict rather than to 
extend its application. 38 Amer. Juris. 266, 267 and 320.” Erickson v. Fitzgerald, 342 
Ill. App. 223, 226, 96 N.E.2d 382, 384 (Ist Dist. 1950). 

Inu. Rev. Srat., c. 38, § § $12-520 (1951). 

™ Pittsburgh, C.C. St. L. Ry. Co. v. City of Chicago, 242 Ill. 178, 89 NE. 
1022 (1909). 

” Arnold v. City of Centralia, 197 Ill. App. 73 (4th Dist. 1915). 
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men. *® A 1943 statute, as amended in 1945, places municipalities of over 
500,000 population in the category of indemnitors to policemen for judg- 
ments against them for injuries caused by their negligent acts which do not 
involve wilful misconduct. *°° 

The total effect of these statutory changes is to somewhat broaden the 
base of municipal liability in tort in Illinois for all three statutes clearly 
involve those situations which might be classified as an exercise of the police 
power in a governmental capacity—there being no question of liability in 
the absence of the statutes under previously discussed principles of Illinois 
law. 


CONCLUSION 


As indicated in the introductory paragraphs of this note, the condemna- 
tion of the corporate-governmental distinction by legal writers has been 
almost universal. The injustice of the theory of municipal immunity from 
tort actions cannot be denied. The fact is, however, that this distinction 
continues and shows few signs of feebleness arising from old age. This note 
has therefore attempted to indicate the application of that distinction to some 
of the more common municipal activities. Emphasis has been placed upon 
the present law of municipal tort liability in Illinois rather than upon what it 
ought to be in the future. 


Keitn E. Roserts 


™ i. Rev. Srat., c. 24, § § 1-13 (1951). 
“™ Id. $§ 1-15. 




















Case Comments 


CIVIL PROCEDURE—Constitutional and Equitable Principles Limit Use 
of Ne Exeat (Illinois) 


Petitioner was awarded a $15 weekly separate maintenance decree 
against defendant in 1931. A year later, defendant moved from Chicago to 
New York and established permanent residence. In 1949 petition was filed 
for a writ of ne exeat, alleging, inter alia, that defendant was in Chicago on 
a temporary visit and would depart within 24 hours for New York City 
where he conducted a cleaning business valued at $50,000. Writ was issued 
ex parte with defendant’s bond set at $5,000. Defendant filed answer to 
the petition and later a motion to quash the writ. Master found $8,881.44 
due under the separate maintenance decree and recommended that the 
motion to quash be denied. On appeal to the appellate court, held: Re- 
versed. Issuance of the writ was illegal because petitioner did not allege 
defendant left jurisdiction of the court with intent of defrauding petitioner, 
further, the writ should not issue where it appears other remedial process 
would be as effective. Earles v. Earles, 343 Ill. App. 447, 99 N.E.2d 359 
(1st Dist. 1951). 

Ne exeat is a civil process designed to restrain a person from leaving 
the jurisdiction of the court by requiring him to give bail to insure 
compliance with an order or judgment rendered or to be rendered.’ This 
remedy is the statutory descendent of me exeat regno which originated in 
England as a high prerogative writ issued to restrain a person from leaving 
the kingdom for reasons of state. Chancery first applied the writ to civil 
actions to retain jurisdiction of a party owing a presently payable pecuniary 
obligation of certain amount. The American counterpart of the writ, 
ne exeat republica, although based on the inherent jurisdiction of equity, has 
been the subject of much statutory modification. A number of states have 
abolished the writ by code or constitution, some condemning it as repugnant 
to constitutional prohibitions against imprisonment for debt and restraints 
on emigration. ? 

Legislation in Illinois, beginning in 1827, has followed a contrary course. 
Statutes have expanded application of the writ to legal as well as equitable 
demands. The writ no longer is limited to presently payable claims; it lies 
where the debt or demand is not due but exists fairly and in expectancy at 
the time of making application for the writ.* Co-debtors and co-obligors 


For definitions and general historical background see, 2 Srory, Equiry Jurispru- 
DENCE § 795 (13th ed. 1886); 2 Purmseaven, Cuancery PLeapinG AND Practice § 658 (7th 
ed. 1930); 38 Am. Jur, Ne Exeat §§ 1, 2 (1941); 65 C.J.S. Ne Exeat $§ 1, 2 (1950). 

> The writ is not available in California, Kentucky, Pennsylvania, and Vermont. 
In Ohio the writ is abolished as to all civil actions under the Code. 45 C.J. Ne Exeat 
§ 4, n. 31 (1928). 

‘Inn. Rev. Srar., c. 97, § 1 (1951). 
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today may use the process aguan their fellows, in a proper case, as may a 
surety against his principal.‘ The Ne Exeat Act of 1874° now governs 
the writ. 


The remedy is designed for rapid application. The writ may be ap- 
plied for by petition, supported by affidavit, at any stage of the proceedings 
on a claim, or may even be granted after decree. Petition for the writ may 
be filed on the same day and with the complaint in the action.* Before 
the writ is granted the court must take bond from the plaintiff conditioned 
that “he will prosecute his complaint or petition with effect” and “reimburse 
to the defendant such damages and costs as he shall wrongfully sustain 
by occasion of said writ ...”* Upon granting the writ the court endorses 
upon the petition the amount of the bond required of the defendant.* The 
writ contains a summons and the defendant, when served, has the immediate 
choice of giving bond or of being committed for want of bail. Application 
for discharge of the writ may be made by motion, and Section 11 of the 
Ne Exeat Act has been construed to mean that the defendant may at any 
time request the court to determine whether the writ should be quashed 
or set aside. ® 


The statute does not prescribe what must be shown in a complaint or 
petition tor the writ. Issuance is governed by equitable principles. The 
sparse Iliinois case authority reveals severe judicial limitation of the writ. 
The twin tests that flunked the petitioner in the Earles case are consistently 
applied. An overwhelming majority of writs reviewed on appeal in Illinois 
have been set aside either because of (1) the application of Art. II, Section 
12 of the Illinois Constitution; ?° or (2) the equitable or “extraordinary” 
nature of the writ, which makes its issuance improper when a capias is 
available. 1+ 


The Illinois Constitution permits imprisonment for debt where the 
debtor has refused to deliver his estate for the benefit of creditors, or where 
there is strong presumption of fraud. Qualifying under the latter clause 
poses a difficult problem for the ne exeat pleader who must show a probable 
or threatened departure from the state with intent to evade jurisdiction. 
Nichols, in his work on Illinois practice, lists four essential allegations: 


“Id. § 2. 

* id. c. 9. 

* Bassett v. Bratton, 86 Ill. 512 (1877); MacKenzie v. MacKenzie, 141 Ill. App. 126 
(1st Dist. 1908). 

"Int. Rev. Stat., c. 97, § 5 (1951). 

* Ibid. 

* Anderson v. Anderson, 315 Ill. App. 380, 43 N.E.2d 176 (1st Dist. 1942). 

*“No person shall be imprisoned for debt unless _ refusal to deliver up his 
estate for the benefit of his creditors, in such manner as shall be prescribed by law, or 
in cases where there is a strong presumption of fraud.” Itt. nag Art. Il, § 12. 

* Determining whether a capias is available is in itself 2 major problem. As a 
starting point for research on this question, see Note, IMprisonMENT For Civit Junc- 
MENTS IN Iuinors, [1951] Law Forum 155. 
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“(1) The existence of liability in favor of plaintiff against defendant, either 
due or in expectancy; (2) that (ordinarily on information and belief) 
defendant is making preparation to leave Illinois and go to another state 
within a certain time; (3) that (ordinarily on information and belief) de- 
fendant intends to take with him his property and that such property 
includes property not exempt from execution; (4) that the effect of said re- 
moval will be to deprive plaintiff of ability to satisfy a judgment against 
defendant.” '* The cases suggest that something more may be necessary to 
escape the constitutional ban. Most of the cases follow the lead of Malcolm 
v. Andrews * where the court declared, in effect, that a man may dispose of 
property and tell another that he is going to leave the state without raising 
a strong presumption of fraud. Moreover, “(a) declaration on his part that 
he would not pay ... (a claim) might be prompted by a sense of justice 
rather than a design to defraud creditors.” ™ 


The one reported relaxation of this doctrine was a short-lived dictum 
in Garden City Sand Co. v. Gettins, * asserting that if a debtor was intend- 
ing to carry unexempt property out of the state, this would furnish in itself 
a presumption of fraud sufficient to warrant his detention. The dictum 
was specifically discredited in Brophy v. Sheppard,** where the court 
said, “We can well imagine cases in which the removal from the state with 
all his property, exempt and unexempt, by an alleged debtor would be en- 
tirely innocent and furnish no presumption of fraud . . .” 2” 


If skillful enough to surmount the constitutional hurdle, the pleader is 
confronted with a further problem in the equitable origin of ne exeat. 
The writ would never lie where there was a complete remedy at law. 
Thus, if a plaintiff could secure a capias ad respondendum before judgment 
or a capias ad satisfaciendum after judgment, ne exeat was refused. Merger 
of law and equity in Illinois practice has altered the wording but not the 
substance of the rule. As indicated by the Earles case, ne exeat should not 
issue where other relief would be as effective. 1 


Judicial zeal in guarding against abuse of the writ is directed not only 
at the petitioner who seeks the writ without just cause but also at attorneys 
who knowingly aid such action. Both plaintiff and his counsel may be liable 


3 Nicnors, [ntiwois Civit Practice Act with Forms § 2401 (1940). 

*68 Ill. 100 (1873). 

* Id. at 102. 

* 102 Ill. App. 261 (1st Dist. 1902). 

“124 Dl. App. 512 (Ist Dist. 1906). 

" Id. at 518. 

* Whether either capias is truly as effective as a writ of ne exeat from the creditor’s 
standpoint is a question which merits some attention in the light of the Insolvent 
Debtors Act, Inn. Rev. Srat., c. 72 (1951). Section 29 of the Act refers specifically to 
ca. resp. and ca. sa. but does not mention ne exeat. Section 29 makes it the duty of the 
creditor to pay jail fees of a person committed under either capias. 

For operation of the Insolvent Debtors Act, see Conarp, AN APPRAISAL OF ILLINOIS 
Law On THE ENFORCEMENT OF JUDGMENTS, [1951] Law Forum 96, esp. 112-115. 
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for malicious prosecution or false imprisonment as co-conspirators under 
such circumstances. '® 


Evaluation of the writ either from a social policy standpoint or in 
terms of its utility to the practicing attorney is complicated by the fact that 
research fails to reveal any judicial determination as to whether the pro- 
visions of the Insolvent Debtors Act * apply to ne exeat process. The 
Insolvent Debtors Act not only permits release of a debtor who schedules 
unexempt property under oath and assigns same for benefit of creditors, 
but also requires creditors to pay to the keeper of the jail, in advance, $1.50 
per day for boarding an imprisoned debtor. 


Despite the specialized nature of ne exeat and the thorny pleading prob- 
lem it poses for the petitioner, there are recent Illinois decisions in which 
the process was both justified and effective. *! The record, however, is not 
without evidence of abuse of the writ despite the vigilance of the courts. ”? 
Further legislative definition of the role of the writ in relation to the general 
problem of enforcing judgments in Illinois courts would appear to be in 
order and undoubtedly welcomed by courts and bar alike. 


ALAN WIENMAN 


CONSTITUTIONAL LAW-—Prejudicial Newspaper Articles as Affecting 
a Fair Trial. ‘United States) 


Four Negroes were accused of the rape of a white girl. The local 
Florida newspapers printed incendiary and prejudicial articles. Attributing 
their information to the sheriff, they even published, as a fact, that the 
defendants had confessed. Although this was not true, no one, including 
the sheriff, repudiated the story. Mob violence forced the removal of the 
four defendants and most of the rest of the Negro population from the 
community, and martial law was declared. At the trial, careful precaution 
against violence was taken by the judge. The defendants’ conviction was 
affirmed by the Supreme Court of Florida.’ On certiorari to the United 
States Supreme Court, held: Reversed without opinion, with reference to 
Cassell v. State of Texas.* Justices Jackson and Frankfurter concurred ia 


*Burnap v. Marsh et al, 13 Ill. 535 (1852). 

* Tit. Rev. Srat., c. 72 (1949). 

* Jones v. Jones, 323 Ill. App. 523, 56 N.E.2d 145 (1st Dist. 1944), Tegtmeyer v. 
Tegtmeyer, 306 Ill. App. 169, 28 N.E.2d 303 Ist Dist. 1940). 

*The Anderson decision, supra note 9, includes a graphic account of abuse of 
the writ at the instance of a spiteful wife. The defendant, wage-earning father of 
three, spent six months in jail for want of $1,000 bail although “guilty” of neither 
debt nor fraud. 

‘State of Florida v. Shepherd, —— Fla. ——, 46 So.2d 880 (1950). 

* Cassell v. State of Texas, 339 U.S. 282, 70 Sup. Cr. 629 (1950), held that sys- 
tematic discrimination against the Negro race in the method of jury selection is by 
itself conclusive evidence of a denial of due process. 
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the result upon the ground that the local press had created such a prejudicial 
situation as to deny the defendants a fair trial and due process of law. * 
Shepherd v. State of Florida, 341 U.S. 50, 71 Sup. Ct. 549 (1951). 


Justice Jackson was particularly incensed by the publication of the 
fictitious confession, saying that it was hard to imagine a more prejudicial 
influence on a jury than this statement attributed to the sheriff. This and 
many other articles were branded in his opinion as being highly prejudicial, 
including a cartoon published at the time of the grand jury hearing picturing 
four electric chairs and headed “No compromise—Supreme penalty.” * The 
careful precautions of the trial judge against violence, however commend- 
able, show the reaction that the atmosphere which permeated the trial 
created in the mind of the trial judge.* “The case presents one of the best 
examples of one of the worst menaces to American justice.” 


However, it is extremely doubtful whether Jackson and Frankfurter 
would be roused to write such a diatribe against the influence of the local 
press upon a jury if the elements of race prejudice and mob violence were 
not present as evidence of that influence. 


As a matter of analysis, it is important to note the major events occur- 
ring in this case, since applications for change of venue because of local 
prejudice and bias are largely within the discretion of: the trial judge,’ 
and such applications generally fail for want of sufficient extrinsic evidence 
of the prejudice. Obviously, each case in this field is easily distinguishable 
on its facts. The circumstances of mob violence and courtroom tension 
present in the Shepherd case are especially important in considering the 
Illinois view. Since Hickham v. People, * the Illinois courts have generally 
held that newspaper articles denunciatory of an accused person are not 
alone sufficient evidence to entitle him to a change of venue. The Illinois 
decisions are fairly representative of the American law in this respect.* In 
the case of People v. Touby,*® Roger Touhy’s application for a change of 


*“.. . prejudicial influences outside the courtroom, becoming all too typical of a 
highly publicized trial, were brought to bear on this jury with such force that the con- 
clusion is inescapable that these defendants were prejudged as guilty and the trial was 
but a legal gesture to register a verdict already dictated by the = and the public 
opinion which it generated.” Shepherd v. State of Florida, 341 US. 50, 51, 71 Sup. Ct. 
549 (1951). Jackson continues on page 54, “Under these circumstances, for the Court 
to reverse these convictions upon the sole ground that the method of jury selection 
discriminated against the Negro race, is to stress the trivial and ignore the important. 

. this trial took place under conditions and was accompanied by events which 
would deny defendants a fair trial before any kind of jury.” 

‘Shepherd v. State of Florida, 341 U.S. 50, 53, 71 Sup. Cr. 549, 551 (1951). 

* Ibid. 

*Id. at $5, 71 Sup. Ce. at 551. 

"Int, Rev. Srat., c. 146, § 22 (1951); People v. Meyers, 381 Ill. 156, 44 N.E.2d 
870 (1942). 

* 137 Ill. 75, 27 N.E. 88 (1891). 

°56 Am. Jur., Venue, § 70 (1947). 

361 Ill. 332, 197 N.E. 849 (1935). 
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venue was denied because he failed to state facts tending to show prejudice 
on the part of the inhabitants, and failed also to allege what the newspapers 
published. He simply stated that they had “assumed the defendants’ guilt 
and poisoned the mind of the inhabitants against the defendants” in this 
kidnapping case. In the rape case of People v. Meyers, '* the court held that 
the affidavits of prejudice, and the clippings denouncing the crime as 
“atrocious,” did not disclose such prejudice as to raise a reasonable apprehen- 
sion that the accused would not receive a fair and impartial trial, requiring 
a change of venue. The reviewing court, in holding that denial of change 
of venue was not error, took notice of the facts that (1) the abstract showed 
no difficulty in obtaining a jury satisfactory to the defendant, and (2) that 
the jury found the defendant guilty of assault with intent to rape, while the 
evidence would have supported rape. In People v. Marmon, * it was held to 
be within the trial court’s discretion to refuse to order a mistrial or to ask 
the jury whether they were prejudiced by a newspaper article printed after 
the selection of the jury. 


However, the facts in the Illinois homicide case of People v. Arthur, '* 
more closely resemble those in the principal case. The Illinois court held 
that it was error to deny a change of venue, but did not discuss the weight 
which it gave to the prejudicial newspaper accounts in reaching that de- 
cision. With his 50 affidavits of local prejudice, the defendant presented 
numerous clippings from the local newspaper which assumed the guilt of the 
defendant, purported to give the evidence, and either recommended or pre- 
dicted the death penalty. The State presented 600 affidavits denying the 
local prejudice, but on review the court said, “The public feeling was so 
inflamed against the defendant that the sheriff deemed it wise for the safety 
of the defendant to remove him from the county jail at Clinton to the jail 
at Urbana. In our opinion the motion for change of venue should have 
been granted, and it was error to overrule it.” '* A new trial was granted. 


Although in Illinois it is said that a change of venue should be granted 
if the showing is such as to raise a reasonable apprehension that the accused 
cannot receive a fair trial, and that this need not be shown by a preponder- 
ance of evidence, ** still it has never been held in Illinois that newspaper 
articles alone were sufficient evidence of that reasonable apprehension. The 
reason for this reluctance is perhaps best explained by the Nebraska court 
which said that if local prejudice is to be inferred simply from the fact 
that publicity was given to the crime, then nationwide notoriety would give 
complete immunity from trial. ** 


* 381 Ll. 156, 44 N.E.2d 870 (1942). 
* 389 Ill. 478, 59 N.E.2d 808, cert. denied, 326 US. 725, 66 Sup. Cr. 30 (1945). 
* 314 Dll. 296, 145 NE. 413 (1924). 

* Id. at 311, 145 NE. at 419. 

* People v. Pfanschmidt, 262 Ill. 411, 104 N.E. 804 (1914). 
“Simmerman vy. State, 16 Neb. 615, 617, 21 N.W. 387, 388 (1884). 
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It seems unlikely that Jackson’s concurring opinion in the Shepherd 
case will have much effect upon the law as it now stands with regard to 
local prejudice created by newspaper articles. To secure a change of venue 
it will probably still be necessary for the accused to show some proof other 
than the newspaper clippings themselves of the actual and present existence 
of local prejudice. “Something,” as the Pennsylvania court remarked, “to 
indicate with a reasonable degree of directness that an adverse impression 
was made by the publication at the time and is still active in the minds of 
the people.” '’ The influence of the Shepherd case will probably be limited 
to cases where the newspaper articles actually stir up mob violence and 
create courtroom tension. 

Scott Boron 


EVIDENCE—Admission of Physicians’ Letters as Documents Made in the 
Regular Course of Business. (Federal) 


Plaintiff sued his employer under the Federal Employers’ Liability Act 
for damages for personal injuries sustained by him in the course of his 
employment. The court, under the Federal Business Records Act, ad- 
mitted in evidence the letters of two doctors, not in the employment of the 
defendant, to whom the plaintiff had been referred for treatment by the 
railroad physician. The doctors had written in summary their diagnosis of 
plaintiff’s injuries. Two letters were addressed directly to the railroad, the 
other to the railroad physician. The court found as a reasonable inference 
from the evidence that such letter-reports were made in the regular course of 
business of the doctors. On appeal, held: Affirmed. The admission of such 
records was proper when offered not by the entrants or by the company 
for whom they were temporarily acting. The examinations were ordered 
by the railroad physician and it is implicit in the nature of the transaction 
that a report of some sort would be furnished. The statute should and was 
here prapeny interpreted in the non-technical manner necessary for its 
efficacy. Korte v. N. H. & H. R. Co., 191 F.2d 86 (2d Cir. 1951). 


Entries made in the regular course of business have long been ad- 
mitted in evidence as an exception to the hearsay rule.* The circumstances 
of their making are thought to project a trustworthiness around such en- 
tries. The habit and system of making such records, the absence of a 


" Reading v. Pennsylvania RR, 254 Pa. 100, 102, 98 Aci. 791, 792. (1916). 

*28 US.C.A. § 1732 (1948). 

* Under Federal Rule of Procedure 43, the court had the option of selecting among 
the New York, the Connecticut and the federal statute. 

*5 Wicmorg, Evivence, § 1517 et seq (3d ed. 1940). At common law, there was 
a distinction between entries made in the regular course of business, so called, and the 
analogous shopbook exception. The latter deals with the records of parties litigant, 
the former with records of third parties. The federal statute does not expressly dif- 
ferentiate between the two. 
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motive to falsify, the possibility of detection of error, and the risk of censure, 
if the entry be made in pursuance of a duty to an employer, tend to assure 
the accuracy of such records and thus remove from them the objections 
ordinarily made to hearsay evidence. 


The exception in favor of the admission of business entries has gen- 
erally been embodied in statutes in the United States.* The Federal Business 
Records Act is designed to liberalize the common law rules.’ Under the 
statute, it has been held that an opinion is within the language “act, trans- 
action, occurrence, or event.” ° No question arises as to whether the records 
constitute an “account book,” * nor has the statute been construed as re- 
quiring original entries.* Neither is it necessary to advance proof of the 
unavailability of the recorder.® The entry must, however, have been made 
contemporaneously with or within a reasonable time of the matter recorded. 
There remains also the requirement that the entries be made “in the regular 
course of . . . business” and that it be “the regular course of such business 
to make such memorandum...” These words have been taken to mean that 
there must be a duty on the part of the employee to make the record and the 
matter recorded must have an immediate relation to the business of the 
employer. 

Accident reports have commonly run afoul of this requirement, for 
“regularity” is but a shorthand statement of the circumstances which 
authenticate admissible records, circumstances in which litigation is not 
imminent and there is thus an absence of the motive to falsify. 


Thus, in Palmer v. Hoffman, the court refused to admit an accident 
report offered by the defendant-railroad as an entry made in the regular 
course of business. The basis for the refusal was that railroading, not litigat- 
ing, was the entrant’s business, and that the utility of such records was 
primarily in litigation. The letters admitted in the principal case are not 
technically accident reports. They do not purport to deal with the fact 
of the accident. They establish rather the extent of the injuries suffered 
as a consequence of the accident. Nonetheless, such documents are largely 
subject to the same objections as accident reports.** The immediacy of 
such reports to the business of a medical man, however, seems more clear. 


*5 Wicmore, Evinence, § 1519 (3d ed. 1940). 

* Sen. Rep. No. 1965, 74th Cong., 2d Sess. (1936). A main purpose of the statute, 
it seems, ‘vas to facilitate the identification of business entries in the light of the com- 
plex systems of large businesses. The statute was first passed in 1936 as § 695. In 1948, 
the section number was changed to § 1732. There was no other cha: at that time. 

* Buckminster’s Estate v. Commissioner of Internal Revenue, 147 F.2d 331 (2d Cir. 
1944); Reed v. Order of United States Commercial Travelers of America, 123 F.2d 252 
(2d Cir. 1941). 

*Sampsell :. Anches, 108 F.2d 945 (9th Cir. 1939). 

* Greenbaum v. US., 98 F.2d 574 (9th Cir. 1938). 

*Lack of personal knowledge goes to the weight of the evidence. Ettelson v. 
Metropolitan Life Ins. Co., 164 F.2d 660 (3d Cir. 1947). 

318 US. 109, 63 Sup. Cc. 477 (1943). 

“ The foundation of such objections has been questioned and the reasoning of the 

court in Palmer v. Hoffman has been criticized in 59 Harv. L. Rev. 566 (1946). 
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The court in the principal case withdraws from the Palmer v. Hoffman 
area those instances where the party seeking admission of the report is not 
the entrant, nor the one at whose instance the entry is made. The same 
distinction was drawn in Pekelis v. Transcontinental and Western Air Inc., ** 
where the plaintiff offered accident reports, one in the form of a letter, com- 
piled by the defendant and his agents. This refinement does not seem 
relevant, for it is the circumstantial guarantees of trustworthiness on which 
the admissibility of such records is based. To inquire into the identity of 
the proffering party is but to obscure the line between business entries and 
party admissions against interest. 


Although in Masterson v. Pennsylvania R. Co.,** it was held error to 
admit copies of letters written by physicians to the defendant-railroad’s 
chief medical examiner, there was some question as to the genuineness of the 
letters and no evidence that the letters had been written in the regular 
course of business. The Masterson case has been treated as an instance 
where self-serving documents have been ruled inadmissible. ** In the in- 
stant case, evidence of regularity is found to inhere in the nature of the 
transaction. It is reasonable to infer that an employer expects to hear from 
the independent physician to whom he sends his injured employee. Such 
an inference is a dispensation, but it is not without warrant. 


Under the Illinois statute, ** thought to be analogous to the Federal 
Business Records Act, accident reports have commonly failed to meet the 
tests of competency. Indeed, hospital records are admitted, if at all, with 
reluctance by Illinois courts.** The statutory phrase “usual course of 
trade” has been construed as requiring a duty on the part of the employee 
to record and an immediate relation between the thing recorded and the 
employer’s business." There must be proof that the entries came from 
books of original entry and the recorder must be present in court if not 
deceased or a nonresident. ** Though to the words “book account,” there 
was added in 1949 the phrase, “any other record or document,” it may be 
that the letter form of the evidence here admitted might be objectionable in 
Illinois as an isolated report, rather than one of a series of reports. It 
should, however, be noted that the statute in terms deals with the com- 


* 187 F.2d 122 (2d Cir. 1951), cert. denied, 341 US. 951, 71 Sup. Cr. 1020 (1951). 

* 182 F.2d 793 (3d Cir. 1950). 

“Lopoczyk v. Chester A. Poling Inc., 152 F.2d 457, 460 (2d Cir. 1945). 

* Itt. Rev. Srat., c. 51, § 3 (1951). 

* Bell v. Bankers Life & Casualty Co., 327 Ill. App. 321, 64 N.E.2d 204 (lst Dist. 
1945). The admission was made under Rule 70 of the Municipal Court Civil Practice 
Act of Chicago. The rule is similar to the federal statute, rather than the general Ilinois 
statute. The rule making powers of the Municipal Court are conferred in Inu. Rev. 
Srat., c. 37, § 375 (1932). See 41 Int. L. Rev. 282 (1946). 

* See Sinsabough v. Cleveland, C. C. & St. L. Ry. Co., 149 Ill. App. 642 3d Dist. 
1909). 

*The rule of practical unavailability has, however, been applied. Hood v. 
Commonwealth Trust & Savings Bank, 376 Ill. 413, 34 N.E.2d 414 (1941); People v. 
Small, 319 Ill. 437, 150 N.E. 435 (1926). 
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petency of parties to testify to the making of business records rather than 
with the admissibility of such entries themselves ** and Illinois courts, when 
determining the question of admissibility of such documents, on occasion 
have made no mention of the statute. 2° 


In view of the federal statute, the result in the principal case is main- 
tainable on principle and on authority. The language of the court, to the 
extent that it dwells on the identity of the party offering the evidence, may 
be unfortunate. 

If the problem of admissibility is approached from the view that hear- 
say evidence should be admitted whenever there are circumstantial guar- 
antees of trustworthiness, rather than that all hearsay evidence should be 
excluded unless there are such guarantees, the result is more easily rational- 
ized. The liberality of the court may be but a judicial accomplishment of 
the legislative trend to admit evidence where feasible and let the objections 
which formerly constituted obstacles to admission go merely to the weight 
to be assigned such evidence. 

Joun Doo.ey 


JOINT ADVENTURE-—Fiduciary Duty Arising from a Profit Sharing 
Contract. (Illinois) 


Plaintiff was associated with the defendant corporation in a project to 
construct a number of houses. A land trust was created with the corpora- 
tion as both settlor and beneficiary which provided that no beneficiary was 
to have any beneficial interest in the property of the trust but an interest 
in the profits from the sale of the houses. A contract was entered into 
between the corporation and the plaintiff whereby the plaintiff, “instead 
of being paid a fixed salary by the employer,” was to “receive as and for his 
services payable by the employer” a certain percentage of the net profits 
from the sale of the houses. Thereafter he was assigned a similar percentage 
of the beneficial interest of the trust. Upon completion of the project, the 


* The stagute, which removed the disability of a party to authenticate his business 
records, reads: “. . . any party or interested person may testify to his account book, 
or any other record or document, and the items therein contained; that the same is a 
book, record, or document of —— entries, that the entries therein were made by 
himself, and are true and just; or that the same were made by a deceased person, or by 
a disinterested person, 2 non-resident person of the state at the time of the trial, and 
were made by such deceased or non-resident person in the usual course of trade, and 
of his duty or employment to the party so testifying; and thereupon the said account 
book and entries or any other record or document shall be admitted in evidence in the 
cause.” Ix. Rev. Srat., c. 51, § 3 (1951). Section 3 is found among those sections of 
the chapter dealing with the competency of parties. The statute speaks of the records 
of “any party or interested party,” with no express provision for the records of third 


* People v. Small, 319 Ill. 437, 150 N.E. 435 (1926); Cooke v. People, 231 Ill. 9, 
82 N.E. 863 (1907); In re Moorehouse, 249 Ill. App. 432 (Ist Dist. 1928). 
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corporation sold all its beneficial interest in the remaining houses to two of 
its stockholders at lower than market price, thereby causing the enterprise 
to operate at a loss and making the plaintiff's contractual interest worthless. 
Plaintiff brought this suit against the corporation, the stockholders, and the 
trust company contending that the sale was a violation of fiduciary duties 
owed him. The trial court found no fiduciary duty and held the sale was 
valid. On appeal, held: the undertaking, evidenced by the contract, the as- 
signment of the beneficial interests of the trust, and the terms of the trust 
itself, was a joint adventure from which fiduciary duties arise which have 
been breached by the sale. Ditis v. Alvin Construction Co., 408 Ill. 416, 97 
N.E.2d 244 (1951). 

A joint adventure is generally defined by the courts as an association of 
two or more persons to carry out a single enterprise for profit.‘ The courts 
have attempted rather ineffectively to apply tests to the fact situations to 
determine whether or not a joint adventure actually existed. There is, how- 
ever, one test which all joint adventures must meet; whether or not there 
is a sharing of the profits.? “It must be a sharing of the profits as dis- 
tinguished from merely making the profits the measure of compensation.” * 
That is, there must be “a joint proprietory interest and a right of mutual 
control over the subject matter of the enterprise.” * Other than this, their 
relation, in situations arising between the parties, depends upon their actual 
intentions.* As was stated by the Nevada Supreme Court, “every lead 
pursued leads to the conclusion that there is no exclusive test” of joint 
adventure, “that no single arbitrary test is conclusive, that the relation de- 
pends upon the intention of the parties and that every case must stand on 
its own merits.” ¢ 

In the principal case, there was an actual sharing of the profits. Wheth- 
er this was for compensation or as an interest in the profits as such, can 
only be determined by discovering what was actually contemplated by the 


‘Hagerman v. Schulte, 349 Ill. 11, 181 N.E. 677 (1932); Sappinfield v. Mead, 338 
Ill. App. 236, 87 N.E.2d 567 (2d Dist. 1949); Spencer v. Wikey, 330 Ill. App. 439, 71 
N.E.2d 804 (ist Dist. 1947). See Harmon v. Martin, 395 Ill. 595, 612, 71 N.E.2d 74, 
83 (1947) (“A joint adventure is not regarded as identical with a partnership although, 
generally speaking, it may be said that practically the only distinction between the two 
is that the former relates to a single specific enterprise or transaction, while the latter 
relates to a general business of a particular kind.”). 

* Tayior v. Brindley, 164 F.2d 235 (10th Cir. 1947); Pownall v. Cearfoss, 129 W.Va. 
487, 40 S.E.2d 288 (1946). 

*Fougner v. First National Bank of ag 141 Ill. 124, 128-129, 30 N.E. 442, 
443 (1892). Accord: Wallace v. Pacific Ry. Co., 105 Cal. App. 664, 288 Pac. 834 
(1930); McFarland v. Gillioz, 327 Mo. 690, 37 S.E.2d 911 (1931). 

‘Rae v. Cameron, 112 Mont. 159, 169, 114 P.2d 1060, 1065 (1941). 

*“Since the relationship is contractual, the basic inquiry in determining when there 
is a joint adventure is to ascertain the intent of the parties.” 36 Micn. L. Rev. 664 (1938). 
Accord: Mayfield v. Turner, 180 Ill. 332, 54 N.E. 418 (1899); Grinton v. Strong, 148 Ill. 
587, 36 N.E. 559 (1893). 

*Las Vegas Machine & Engineering Works, Inc. v. Reomisch, 213 P.2d 319, 323 
(Nev. 1950). 
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parties. The court took the position that the assignment in the trust, the 
terms of the trust itself, and the contract, notwithstanding the fact that 
on its face it declared the relationship to be that of employment, were 
sufficient to evidence the parties’ intention to create a joint adventure. 
This decision is consistent with prior decisions in Illinois.’ In Parrish v. 
Bainumm, * in which one of the parties was to furnish the capital, another 
was to manage and hold legal title to the property, two others were to 
guarantee the first party against loss, and all were to share in the profits, the 
court had no difficulty in determining that “the parties engaged in such an 
enterprise, though no general partnership exists, are partners in the particular 
transaction.” 


The approach of the courts to the cases seems to be conditioned by the 
remedy sought. If the action is based on a breach of a fiduciary duty, the 
courts will tend to establish the contractual relation of the parties to be that 
of joint adventurers. ® If, however, the action is brought to impress upon an 
“employee” the liabilities of a joint adventurer, the courts are more likely 
to take the attitude that “the agreement cannot be construed as establishing a 
relation of partnership or joint adventure which would render the plaintiff 
liable for any portion of the losses.” *° This involves the courts with in- 
consistencies in similar fact situations. 


There is another possible solution to the principal case which would 
avoid the determination of whether the relation was one of joint adventure " 
or employment. In Nelson v. Abraham, ** the California court held: 


“jt must be obvious therefore that under an agreement calling for a 
division of profits, whether the contract is one of co-partnership, joint 


‘Harmon v. Martin, 395 Ill. 595, 71 N.E.2d 74 (1947); Hagerman v. Schulte, 349 
Dl. 11, 181, N.E. 677 (1932); Parrish v. Bainumm, 306 Ill.. 618, 138 N.E. 147 (1923). 

* Parrish v. Bainumm, 306 Ill. 618, 622, 138 N.E. 147, 149 (1923). 

* Harmon v. Martin, supra note 7.; Parrish v. Bainumm, supra note 7; Vincent v. 
Macbeth, 206 N.Y.S. 870, 211 A.D. 861 (1924) (action for dissolution and accounting, 
plaintiff furnished time, labor, and experience, one defendant furnished labor, another 
defendant furnished cash and lots, all shared in profits; court held a partnership 
existed); Pownall v. Cearfoss, 129 W.Va. 487, 40 S.E.2d 886 (1946) (action for ac- 
counting, where plaintiff contributed his services, defendant contributed real estate and 
paid all expenses, profits were to be shared equally; court held a joint adventure existed). 

* Bernstein v. Sirotta, 213 Cal. 21, 1 P.2d 8 (1930) (where plaintiff was to receive 
aside from a fixed salary, 1/5 of net profits, held that “the agreement cannot be con- 
strued as establishing a relation of partnership or joint adventure which would render 
plaintiff liable for any portion of the losses”); McFarland v. Gillioz, 327 Mo. 690, 
37 S W.2d 911 (1931) (suit for wages, where plaintiff was to receive “in consideration 
of said services” 1/4 of profits and a guarantee of $500 per month, court held “thus it 
is plain that there was no element of partnership or joint adventure in the enterprise; 
plaintiff was an employee”); Stanfield v. Texas Power Corporation, 13 S.W.2d 432 
(Tex. Civ. App. 1929 ) (action for breach of contract for money owing for services, 
where plaintiff was to act as consulting engineer and receive 1/2 of profits; held not 
> woe 
*“A fiduciary relation exists among joint adventurers similar with that existing 
among partners.” Crane, Law or Partnersuips § 35 (1938); 41 Micn. L. Rev. 336 
(1942). 

* Neison v. Abraham, 29 Cal.2d 745, 751, 177 P.2d 931, 934 (1947). 
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adventure, or employment, good faith and fair dealings require that 
neither party may be permitted to take an unfair advantage or enjoy 
greater rights than called for by the terms of the agreement. . . The one 
who is entrusted with the contractual rights of another is charged with 
the duty of guarding those rights with the utmost of good faith.” 


The court in that case did not unnecessarily bind itself to a determination 
of the contractual relation of the parties but decided only the existing duty. 
It must be noted that the court established a duty on the part of the em- 
ployer not to acquire undue benefits at the expense of his employee. In 
Bonnell v. B. & T. Metals Co.,** the court stated as dictum: 


“the relation of principal and agent is a fiduciary one, implying trust 
and confidence. . . This relationship has always been recognized with 
especial application to the obligation of the agent to his principal. 
There is, however, no good reason why the facts may not develop 
which would establish the same confidential relation between, and 
enjoin the same obligation upon, the principal towards his agent.” 


If this duty of good faith owed by joint adventurers were impressed upon 
an employer, when the employee is to receive as his compensation a share 
of the profits, the courts would be able to insure an employee of fair deal- 
ings by his employer and still not subject him to the liabilities of a joint 
adventurer. 

Donato ToLMIE 


PLEADING AND PRACTICE: SUPREME COURT RULE 22—Waiver 
of Error of Law. (Illinois) 


In a wrongful death action, a witness for defendant stated on cross 
examination that he had taken a photograph for an insurance company. 
The defendant made a motion to withdraw a juror and to continue the trial 
which, in effect, was denied by the court. The jury returned a verdict for 
the plaintiff after which the defendant moved for judgment notwithstanding 
the verdict. This motion was denied by the court. The defendant then, 
without filing a motion for a new trial, filed notice of appeal which was 
duly taken. Held: Affirmed. The defendant, by failing to make a motion 
for a new triai concurrently with his motion for judgment notwithstanding 
the verdict, has waived any right to raise the question of judicial error on 
appeal; any other result would clearly frustrate the purpose of Supreme 
Court Rule 22. Smith v. Medendorp, 343 Ill. App. 512, 99 N.E.2d 571 
(3d Dist. 1951). 

The motion for new trial first appeared in the 14th century and 
came into vogue in the middle of the 17th century.’ Its object was a review 


"See Bonnell v. B. & T. Metals Co., 17 Ohio App. 12, 81 N.E.2d 730, 731-732 
(1948). 
*3 Biacxstone’s ComMENTARIES 388 (1800). 
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of the facts as determined by the jury. At common law this motion was 
entirely within the discretion of the trial judge and therefore was not subject 
to review by an appellate court. This, too, was the early law in Illinois, 
but was changed by a statute in 1837, * which allowed exception to be taken 
to the overruling of a motion for a new trial and the assignment of error on 
the ruling. A series of cases held that the effect of this statute was to re- 
quire a motion for a new trial and an exception to the denial thereof before 
any ruling of the trial judge could be questioned on appeal. * Finally, in the 
famous case of Yarber v. Chicago & A. Ry. Co., * this line of cases was over- 
ruled, the court holding that “decisions of the court made in the progress of 
a trial upon instructions, objections to evidence, or other matters of law 
arising in the cause which have been incorporated in a bill of exceptions, 
may be assigned for error and reviewed by an appellate court without any 
motion for a new trial.” * It could be reliably stated that this is the present 
status of the law were it not for the decision of the court in the instant case 
and some dictum which appeared in the case of The People v. Colgrove.® 
This dictum is directly contrary to a recent case in which the statements of 
the court in the Yarber case" were restated with approval. * 


In an attempt to avoid circuity of action and unreasonable delay in 
proceedings, Section 68(3)(c) of the Civil Practice Act® provided for the 
appellate court, in reversing an order of the trial court entering judgment 
notwithstanding verdict, to enter judgment on the verdict, unless the party 
in whose favor judgment was entered was entitled to a new trial. In the case 
of Goodrich v. Sprague, this section was held unconstitutional as an at- 
tempt to confer original jurisdiction upon an appellate court in a case not 
allowed by the Constitution of Illinois.** As a saving measure, an amend- 
ment to Supreme Court Rule 22? was adopted in 1941, which required 
the trial court to pass on a motion for a new trial conditionally even though 
the motion for judgment notwithstanding the verdict had been granted; if 
the party in whose favor judgment notwithstanding the verdict is entered 
fails to make a motion for new trial in the trial court he has waived his 
right to make this motion. This amendment by its specific terms is ap- 


* Purpie’s Rev. Stat. oF Iux., p. 824 (1856); Gare’s Stat. p. 540. 

* Call v. The People, 201 Ill. 499, 66 N.E. 243 (1903); East St. Louis Electric R.R. 
Co. v. Cauley, 148 IL. 490, 36 N.E. 106 (1894); James v. Dexter, 113 Ill. 654 (1885). 

“235 Dll. 589, 85 N_E. 928 (1908). 

“Id. at 603, 85 NE. at 933. 

* 342 Ill. 430, 174 NE. 526 (1930). “Errors claimed to have occurred in the trial 
and relied on for reversal must first be called to the attention of the trial court by a 
motion for a new trial and an opportunity given that court to correct the same.” 

"See note 4 supra. 

* Hannigan v. Elgin, J. & E. Ry. Co., 337 Ill. App. 538, 86 N.E.2d 38 (ist Dist. 
1949); 1 Preparing anp Tryinc Cases IN ILuaNots § 1079 (1951). 

“tin. Rev. Srar., c. 110, § 192(3)(c) (1951). 

* 376 Ill. 80, 32 NE2d 897 (1941). 

“ Inn. Consr. Art. VI, § 1. 

"Ins, Rev. Srar., c. 110, § 259.22 (1951). 
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plicable only to the case where judgment notwithstanding the verdict is 
granted in the lower court and does not extend to the case in which the 
motion is denied as in the principal case.** There is no need to provide 
for waiver of the right to make a motion for new trial where the motion for 
judgment notwithstanding the verdict is denied and judgment is entered 
on the verdict of the jury, for if the moving party fails to make his motion 
for new trial there can be no consideration of the motion on appeal in any 
event since appeal is limited to those errors committed in the trial of the 
case. Contrariwise, in the case where judgment notwithstanding the verdict 
is granted, if the judgment is reversed the party in whose favor judgment 
notwithstanding the verdict had been entered will be entitled to a ruling 
on his motion for new trial prior to the final disposition of the case. 

The waiver provision in Rule 22 is designed to insure final disposition 
in the appellate court by requiring the moving party to have this motion 
ruled upon in the trial court. There is no need for this provision to be 
extended any further than its terms dictate, certainly not to the extent the 
principal case has carried it. The errors of the trial judge in matters of law 
and his rulings upon all motions are properly the subject of review by the 
appellate courts under the specific provisions of the Civil Practice Act, 
Section 92(3)(a).'* Errors of law have been the subject of review by 
appellate courts since the Statute of Westminster II was enacted in 1285. * 
These errors of law have, in the course of practice in Illinois, been presented 
in support of a motion for a new trial; in the case in which a motion for new 
trial is presented specifying the grounds for the motion any objections, in- 
cluding objections to rulings of the court, not set out are waived. ‘* 
However, except for the line of cases expressly overruled by the Yarber 
case, ‘’ the motion has never been required to preserve these judicial errors 
for review. 

In the principal case the court expressly limited its decision to cases in 
which Rule 22 is involved. Even so, if this case should be followed by 
other courts its effect may well be to re-establish the early Illinois decisions 
criticized so sharply in the Yarber case.** This would surely be an un- 
desirable result, for the effect is to require the judge to repeat his earlier 
mistake at the expense of the unwary litigant who may have a perfectly 
valid appeal in all other respects. 

Pup E. Peterson 


“Smutu-Hurp Ann. Sr. Ch. 110, § 192 (1948) (historical note). 

“Iu. Rev. Srar., c. 110, § 216(3) (a). “Any error of law effecting (sic) the judg- 
ment, decree or order appealed from may be brought up for review in any civil case.’ 

*® Srat.,, 13 Epw. [, c. 31. (1285). 

* People v. Cione, 293 Ill. 321, 127 NE. 646 (1920); Hartnett v. Boston Store of 
Chicago, 265 Ill. 331, 106 N.E. 837 (1914); Yarber v. Chicago & A. Ry. Co., 235 Ul. 
589, 85 N.E. 928 (1908); Chism v. Decatur Newspapers, 340 Ill. App. 42, 91 N.E.2d 
117 (3d Dist. 1950); Patargios v. Coca-Cola Bottling Co. of Chicago, 332 lil. App. 117, 
74 N.E.2d 162 (1st Dist. 1947). 

235 Ill. 589, 85 N.E. 928 (1908). 

* Ibid. 
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STATUTE OF FRAUDS-Estoppel to Assert. (Illinois) 


An action was brought to recover damages for breach of an oral con- 
tract by the terms of which the defendant agreed to sell 5000 bushels of 
corn to the plaintiff for $1.24 per bushel. Immediately after the making of 
the oral agreement in controversy the plaintiff contracted to resell the corn 
to a third person. Judgment for the defendant. On appeal, held: Affirmed. 
Whether or not the defendant was present when the plaintiff contracted 
to resell the corn, the defendant is not estopped to assert the Statute of 
Frauds * as a defense; for an equitable estoppel is based on words or con- 
duct amounting to a misrepresentation or concealment of a material fact, and 
promises relating to future action are not misrepresentations of existing 


facts. The court said that although there may have been a moral wrong 


here, “If we attempted to right this moral wrong under these conditions, 
the Statute would be rendered nugatory.” Ozier v. Haines, 343 Ill. App. 400, 
99 N.E.2d 395 (3d Dist. 1951). ? 


This decision puts at rest questions which may have remained after the 
decision by the same court in Ludlow Cooperative Elevator Co. v. Burk- 
land,* a case similar in all respects save that the defendant-seller in the 
Ludlow case was not shown to have had any knowledge of the buyer’s con- 
tract to resell, or of any custom of reselling. Thus it was arguable that the 
element of intended or expected detrimental reliance, essential to a tradi- 
tional estoppel, was weak, and that the case was not a square holding that an 
equitable estoppel cannot be founded upon a promise. 


The opinion of the court in the principal case would seem to amount 
to a holding that a defense based on the Statute of Frauds cannot be barred 
by the so-called doctrine of promissory estoppel, * though the language used 
by the court is somewhat misleading in so far as it suggests that an estoppel 
can never be based upon a promise. Although it has been suggested that the 
doctrine of promissory estoppel should be regarded as essentially sui 
generis * and not as an extension of the doctrine of equitable estoppel, © 


‘Int. Rev. Srat., c. 1214, § 4 (1951), Untrorm Sates Act, § 4. 

* Accord: Connell v. Slater, 243 N.Y.S. 25 (1930). See Conrad v. Wright and Co., 
309 Ill. App. 446, 33 N.E.2d 235 (ist Dist. 1941) (abstract only reported), “The 
Statute of Frauds cannot be evaded by estoppel based upon a verbal promise.” 

* 338 Ill. App. 255, 87 N.E.2d 238 (3d Dist. 1949). 

‘As a matter of descriptive convenience, the term “promissory estoppel” may be 
applied to any estoppel based upon a promise and not upon a misrepresentation of fact. 
The term has more often been applied exclusively to the situation where a promise 
without consideration is held to be binding if the promisor should reasonably expect 
the promisee to act or refrain from — in reliance on the promise and to his sub- 
stantial detriment, if injustice can be avoided only by enforcing the promise. Restate- 
MENT, Contracts, § 90 (1933); 1 Wiuston, Contracts, § § 139, 140 (1936). 

*1 Wiuuston, Contracts, § § 139, 140 (1936). 

* Lowenberg v. Booth, 330 Ill. 548, 162 N.E. 191 (1928), lays down six requirements 
for an equitable estoppel (estoppel in pais): (1) misrepresentation or concealment of 
material facts, (2) knowledge of the falsity thereof on the part of the one making 
the misrepresentation, (3) truth unknown to him claiming the estoppel, (4) an intention 
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since there are no misrepresentations of fact involved where the former 
doctrine is applied, nevertheless the cases, with only rare exceptions,’ use 


_the term “equitable estoppel.” 


Several Illinois cases have recognized the validity of an estoppel based 
upon a promise. Not only is this true where the estoppel has been used as 
a substitute for consideration; * estoppel has been allowed to preclude a 
defense based upon the Statute of Frauds in cases where an oral modification 
of a written contract, sealed or unsealed, was induced by one who later at- 
tempted to assert the statute in order to hold the other to the terms of the 
written contract.® The latter situation involves what in some jurisdictions 
is a well recognized exception to the rule that an estoppel may not be based 
upon a promise, viz., the doctrine that there may be an estoppel where the 
promise purports to waive a presently existing right.*° Where there is an 
oral contract to convey real estate, and part performance by the promisee, 
the promisor may be denied the benefit of the statute; ** this is a well estab- 
lished doctrine in equity jurisprudence. Note, however, that the Illinois 
cases involving part performance do not invoke the doctrine of equitable 
estoppel. *? 


A few other jurisdictions, while using the terminology of equitable 
estoppel, have given effect to the doctrine of promissory estoppel in 


or expectation on the part of the one making the misrepresentation that the other will 
act on it, (5) there must be such action in reliance, and (6) there must be prejudice 
to the one claiming the estoppel in case the other were itted to deny the truth of 
his representation. See 31 C.J.S. Estopper § 67 (1942); Bicetow, Estoprer 30 (6th ed. 
1913). Bigelow suggests that the requirement of knowledge is often dispensed with. 
Although many of the Illinois cases state that there must be “fraud” (e.g., the principal 
case), many others hold that there need be no fraudulent intention if there is a 
“fraudulent result.” Milligan v. Miller, 253 Ill. 511, 97 N.E. 1054 (1912). 

"Kahn v. Cecelia Co., 40 F. Supp. 878 (S.D.N.Y. 1941). 

* Beatty v. Western College, 177 Ill. 280, 52 N.E. 432 (1898); Multi Electrical Mfg. 
Co. v. Lipman Construction Co., 307 Ill. App. 224, 30 N.E.2d 136 (Ist Dist. 1940); 
Estate of GS riczer v. Gertenbach, 122 Ill. App. 26 (2d Dist. 1905). 

* Becker v. Morstadt, 381 Ill. 422, 45 N.E.2d 643 (1943) (sealed contract); National 
Importing and Trading Co. v. E. A. Bear and Co., 324 Ill. 346, 155 N.E. 343 (1927). 

* Insurance Co. v. Mowry, 96 U.S. 544, 24 L.Ed. 674 (1877); Elliot v. Whitmore, 
23 Utah 342, 354, 65 Pac. 70, 74 (1901), “The only case in which a representation as to 
the future can be held to operate as an estoppel is where it relates to an intended 
abandonment of an existing right.” The Illinois cases cited in note 9, supra, do not 
expressly refer to this exception. 

™ Holmes v. Ackley, 400 Ill. 372, 81 N.E.2d 178 (1948); Fierke v. Elgin City Bank- 
ing Co., 366 Ill. 66, 7 N.E.2d 875 (1937). 

“Ibid. The decisions in these cases are placed simply on the ground that the 
Statute of Frauds will not be permitted to work a fraud. But see Note, 75 A.L.R. 650 
(1931), commenting on Vogel v. Shaw, infra note 13, and taking the position that the 
doctrine of part performance in equity is based on the doctrine of equitable estoppel. 
Where the doctrine of part performance is not involved, the decisions in this general 
area are occasionally based on “waiver”: see the discussion by Cardozo, J., in Imperator 
Realty Co. v. Tull, 228 N.Y. 447, 127 N.E. 263 (1920). One may fairly say that the 
courts generally reach consistent results in the cases dealing with disability to assert the 
Statute of Frauds, with respect to the fact situations, although the legal principles in- 
voked to justify the results tend to be somewhat less consistent, at least nominally. 








676 LAW FORUM [Vor. 1951 


Statute of Frauds cases. ** But inasmuch as these cases have quite uniformly 
involved oral contracts to convey real estate, with the addition of part per- 
formance by the promisee, ** it seems doubtful that the decisions represent 
more than an illusory extension of the doctrine. California, since the lead- 
ing case of Seymour v. Oelrichs,** has applied the doctrine liberally and 
consistently to oral contracts of all kinds.** In New York, a federal 
court ** has expressly refused to extend the doctrine of promissory estoppel 
to cases similar to the Ozier case, pointing out that it was the apparent pur- 
pose of the Restatement of Contracts to utilize promissory estoppel only as 
a substitute for consideration. 


It is worth-while to note that the court in the principal case did not hold 
that an estoppel cannot be predicated upon a misrepresentation of intention. 
The rule is familiar in Illinois that a misrepresentation of intention, implied 
by a promise, is not a mispresentation of fact for the purpose of affording a 
cause of action in deceit.’* But the opinion in Vischer v. Dow Jones and 
Co.** stated, obiter, that the “Statute of Frauds cannot be availed of for the 
purpose of perpetrating a fraud,” ®° and went on to quote extensively from 
the opinion in Howard v. Howe to the effect that promises made in bad 
faith, with intent to deceive, and upon which there is detrimental reliance, 
may be the basis of fraud. The clear inference is that the statute would 
not be a defense in such a case. Such a result seems desirable, for there is no 
compelling reason why the fraud required in the legal action of deceit 
should be identical with the fraud upon which an equitable estoppel can be 
based. 


In view of the shifting content of the legal concepts in this area, ** it 
is quite possible that the court in the principal case could have reached a 


“Sears v. Redick, 211 Fed. 856 (8th Cir. 1914); Wolfe v. Wallingford Bank, 124 
Conn. 507, 1 A.2d 146 (1938); Fed. Land Bank v. Matson, 68 S.D. 539, 5 N.W.2d 314 
(1942); Vogel v. Shaw, 42 Wyo. 333, 294 Pac. 687 (1930). 

“Sears v. Redick, supra note 13, appears to be an exception: the court assumed 
that the action in reliance on the oral agreement did not constitute part performance. 

* 156 Cal. 782, 106 Pac. 88 (1910) (oral contract of employment). 

Roberts v. Wachter, 231 P.2d 540 (Cal. App. 1951); Berkey v. Halm, 224 P.2d 
885 (Cal. App. 1951). 

“Kahn v. Cecelia Co. 40 F. Supp. 878 (S.D.N.Y. 1941). 

* Hayes v. Disque, 401 TIL 479, 82 N.E.2d 350 (1948); in Roda v. Berko, 401 Ill. 
335, 81 N.E2d 912 (1948), the court stated that although fraudulent promises could 
not constitute such fraud as to afford a cause of action at law, equity will restore the 
parties to the positions they occupied before the “fraud” was committed. See Note, 
104 A.L.R. 1420 (1936), suggesting that the majority view in the United States allows 
an action of deceit on an oral promise within the Statute of Frauds, if the promise 
is made with intent not to execute it. 

* 339 Ill. App. 617, 91 N.E.2d 90 (1st Dist. 1950). 

* This statement appears frequently in the cases, and is often given effect. E.g., see 
note 9, supra. 

* 61 F.2d 577 (7th Cir. 1932). 

“See note 12, supra. See also, Imperator Realty Co. v, Tull, 228 N.Y. 447, 127 
N.E. 263 (1920), wherein Cardozo, J., concurring, asserts that the sound basis upon 
which cases of this sort should be decided is the principle that no one ought to be per- 
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contrary result without doing serious violence to established principles; the 
very term equitable estoppel implies as much. Certainly the over-technical 
requirements of the doctrine, bred no doubt of premature theorization, do 
not deserve subservience. Nevertheless, it is questionable whether a change 
here would as a matter of policy be wise. Although it has been said ** that 
the doctrine of estoppel is as old as the Statute of Frauds, and that it is no 
objection to esther that the one may modify the other, such a modification 
should not be lightly made, and should be allowed perhaps only in cases 
of clearest injustice, Such cases would be those in which there is an abuse 
of a confidential relation, or an actual intent to defraud on the part of the 
promisor. 
Grorce W. THompson 


VENDOR AND PURCHASER—Equitable Discretion in Suits for Specific 
Performance. (Illinois) 


Petitioners brought this bill for the specific performance of a contract 
to purchase realty and to set aside a deed conveying the property to sub- 
sequent purchasers. Defendants in the suit are the vendor, the lessee of the 
premises, D. M. Kerr Company, and the subsequent purchasers, who are 
stockholders of the lessee corporation. Petitioner Sheehan is a competitor 
of Kerr Company. With knowledge that the vendor would give preference 
to her tenant in any sale of the premises and that she probably would not 
sell to a competitor of Kerr Company, Sheehan procured the contract by 
assuming the name Emmett Adams in negotiations with the vendor. Mean- 
while Sheehan actively sought to dissuade the president of Kerr Company 
trom rurchasing the property for the corporation. The vendor repudiated 
the contract two days after it was made, purportedly because an outstand- 
ing tax delinquency prevented her title being made good. Thereafter she 
conveyed the property to the subsequent purchasers. This action was 
filed under the name “Adams” and the true identity of Sheehan was not 
known to the defendants until several months after this action was filed. 
The trial court dismissed the petition for want of equity. On appeal, held: 
Affirmed. Specific performance was properly denied since the actions of 
petitioner, although not actually fraudulent, make it unjust to decree the 
relief sought. Favata v. Mercer, 409 Ill. 271, 99 N.E.2d 116 (1951). 


The granting of specific performance rests in the sound discretion of 
the trial court.’ If a real estate contract is free from objection, specific 


mitted to profit from his own wrongful conduct. BicsLow, Esropre: 635 (6th ed. 
1913) admits that there may be an estoppel where there is a statement not amounting 
to a misrepresentation of fact, but where the person ing it “Was guilty of clear 
moral fraud, or . . . stood in a relation of confidence toward him to whom it was made.” 
* Taylor v. Zepp, 14 Mo. 482 (1851). 
‘C. B. & Q Ry. Co. v. Reno, 113 Ill. 39 (1885). 
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performance is allowed as a matter of right,* but where the con- 
tract has been procured through misapprehension, misrepresentation, or 
oppression a decree of specific performance would be inequitable and 
will be denied. * 

A review of the cases in Illinois and other jurisdictions illustrates that 
these principles on which the instant decision is based are not mere cliches 
of the court, but are employed as tools for achievement of substantial 
justice in suits for specific performance.‘ Although there is some con- 
flict, by the great weight of authority the fraud and deceit which will 
warrant refusal of specific performance may be of a lesser degree than that 
necessary to sustain an action for rescission or deceit at the suit of the in- 
jured party.* Carver v. Van Arsdale® is representative of the majority 
view, holding that the misrepresentations justified refusal of specific per- 
formance, but that such misrepresentations did not warrant a decree for 
rescission on the defendant’s cross-bill. 

This distinction seems to rest on two bases. First, the extraordinary 
nature of specific performance requires that a party who seeks the remedy 
must prove that it would be inequitable to deny him the relief sought. ’ 
The second basis is the difference between the proof required for defensive 
and affirmative relief. * 


The departure from general rules governing deceit takes two principal 
courses. First, it is immaterial whether the misrepresentations were made 
innocently or with actual intent to defraud.* Where misrepresentations are 
false and material a decree for specific performance would work an injustice, 
regardless of whether scienter is involved. *° Secondly, there is no require- 


* Allen v. Hayes, 307 Ill. 374, 141 NE. 188 (1923). 

* Cowan v. Curren, 216 Ill. 598, 75 N.E. 322 (1905); Stone v. Pratt, 25 Ill. 25 (1860); 
Frisby v. Ballance, 5 Ill. 287 (1843). 

‘Carver v. Van Arsdale, 312 Ill. 220, 143 N.E. 579 (1924); Stephens v. Clark, 305 
Ill. 408, 137 N.E. 227 (1922); Shikes v. Gabelnick, 273 Mass. 201, 173 N.E. 495 (1930); 
Eisenbeis v. Shillington, 349 Mo. 108, 159 S.W.2d 641 (1941). 

* Gabrielson v. Hogan, 298 Fed. 722 (2d Cir. 1924); Carver v. Van Arsdale, supra 
note 4; Keating v. Frint, 291 Ill. 423, 126 N.E. 136 (1920); Bush v. Baker, 79 Fla. 113, 83 
So. 704 (1920); Carter v. Schrader, 187 Iowa 1245, 119 N.W. 239 (1919); Cornet v. 
Kentucky River Coal Co. 175 Ky. 718, 195 S.W. 149 (1917); Ginther v. Townsend, 
114 Md. 122, 78 Ad. 908 (1910); Bauaghan v. Maloney, 200 Mass. 46, 85 N.E. 839 
(1908); Eisenheis v. Shillington, supra note 4; Miller v. Chetwood, 2 N.J.Eq. 199 (1839); 
Allen v. Kirk, 219 Pa. 574, 69 Ari. 50 (1908); Masonic Temple v. Ebert, 199 S.C. 5, 18 
SE.2d 584 (1942); Riggins v. Trickey, 46 Tex. Civ. App. 569, 102 S.W. 918 (1907). 
Contra: Phipps v. Buchman, 30 Pa. 401 (1858); Fitzsimmons v. Fitzsimmons, 116 Wash. 
635, 200 Pac. 305 (1921); these cases seem to recognize no distinction between the fraud 
which will defeat an action for performance and that necessary to warrant a 
rescission at the suit of the injur 

*312 Ul. 220, 143 NE. 579 (1924). 

* Keating v. Frint, 291 Ill. 432, 126 NE. 136 (1920). 
* Eisenbeis v. Shillington, supra note 5; McElroy v. Maxwell, 101 Mo. 294, 306, 14 
S.W. 1, 3 (1890). 

* Keating v. Frint, supra note 7. 

* Wisherd v. Bellinger, 293 Ill. 357, 127 N.E. 657 (1920); Schenck v. Ballou, 253 
Il. 415, 97 NE. 704 (1912). 
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ment that reasonable reliance be shown.*! In Stephens v. Clark ** where 
petitioner had misrepresented the condition of the land, specific performance 
was denied even though there was proof that respondent had made a 
cursory examination of the land before entering into the contract of 
purchase. 


In other respects general deceit rules apply. False representations must 
be material and must be misrepresentation of fact, not of opinion.** Also, 
as a general rule, detrimental reliance must be proved if specific performance 
is to be denied.** No Illinois cases are found in which the question of 
reliance was in issue, but the reported opinions seem to assume that there 
was reliance.** However, a recent Massachusetts case held it immaterial 
that misrepresentations were not relied upon, as the inequitable conduct of 
the petitioner made a decree in his favor unjust.** This appears to be a 
minority view. 

In a majority of the cases in which specific performance has been denied 
on this theory, the misrepresentation has involved the quality of the land 
in question. *” Also, mistakes as to the legal effect of an agreement have 
moved the court to deny specific enforcement if the mistake was adduced 
by misrepresentation. ** On the other hand, misrepresentations as to the 
value of land are generally held to be mere opinions and will not constitute a 
defense unless the inadequacy of consideration is so great as to be itself 
evidence of fraud. *® Cases which seem to support an opposite result are 
distinguishable on their facts. *° 


"Carver v. Van Arsdale, supra note 4, Stephens v. Clark, supra note 4; Gilbey v. 
Hamlin, 297 Ill. 258, 130 N.E. 702 (1921); Race v. Weston, 86 Ill. 91 (1877). 

* 305 Ill. 408, 137 N.E. 227 (1922). 

*Zemple v. Hughes, 235 Ill. 424, 85 N.E. 641 (1908); Cumberledge v. Brooks, 235 
Ill. 249, 85 N.E. 197 (1908); Watson v. Doyle, 130 Ill. 415, 22 NE. 613 (1889). 

“25 R.CL. p. 243. 

“ Carver v. Van Arsdale, 312 Ill. 220, 143 N.E. 579 (1924); Stephens v. Clark, 305 
Ill. 408, 137 N.E. 227 (1922); Gilbey v. Hamlin, supra note 11. 

* Shikes v. Gabelnick, 273 Mass. 201, 173 N.E. 495 (1930). See also, Miller v. 
Chetwood, 2 N.J.Eq. 199 (1839). 

"Carver v. Van Arsdale, 312 Ill. 220, 143 N.E. 579 (1924) (misrepresentation that 
land was not swampy); Stephens v. Clark, 305 Ill. 408, 137 N.E. 227 (1922) (falsely 
represented that land was not rocky); Gilbey v. Hamlin, 297 Ill. 423, 130 N.E. 702 
(1921) (misrepresentation that land never over-flowed); Wisherd v. Bollinger, 293 Ill. 
357, 127 N.E. 657 (1920) (misrepresentation as to the amount of land under cultivation) ; 
Race v. Weston, 86 Ill. 91 (1877) (false representation as to the size of a building on 
the land). 

“ Bayne v. Cinak, 320 Ill. 23, 150 NE. 344 (1925); Union Colliery Co. v. Fishback, 
299 Ill. 165, 132 N.E. 492 (1921). 

” Bear v. Fletcher, 252 Ill. 206, 96 N.E. 997 (1911); Zemple v. Hughes, 235 Ill. 424, 
85 N.E. 613 (1908); Watson v. Doyle 130 Ill. 415, 22 N.E. 613 (1889). 

*Chicago Title & Trust Co. v. Schwartz, 339 Ill. 184, 171 N.E. 169 (1930) (in- 
volved dual agency); Skeen v. Patterson, 180 Ill. 289, 54 N.E. 196 (1899) (petitioner 
had not tendered full performance); Fish v. Leser, 69 Ill. 394 (1873) (petitioner had 
taken advantage of illiteracy and ignorance of the alien defendants to drive an un- 


conscionable bargain) 
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Cases involving an undisclosed principal, or in which the identity of 
the principal is concealed, are closely analogous to the instant case. Where 
the identity of the principal was a material factor, specific performance has 
been denied. Thus the court held that an undisclosed principal was not en- 
titled to specific performance where the “straw man” employed as con- 
tracting party was a man of no substance.*' In Gloebe v. Socha* the 
purchaser was a competitor of the vendor’s son. The court denied him 
specific performance of a contract procured through an agent who repre- 
sented to the vendor that he was acting for a disinterested third party. On 
similar facts, where the identity of the purchaser was apparently immaterial, 
and the vendor knew that the contracting party was not the true purchaser, 
it was held that ignorance of the identity of the purchaser was no ground 
for denying specific performance. ** To the same effect is Cole v. Hunter 
Tract Improvement Company,* holding it immaterial that the contract 
was entered into by the vendor in ignorance of the race of the purchaser, 
since there was no intentional concealment on the part of the latter. 

No case has been found in which the immediate issue of the Mercer 
case has been litigated. The Gloebe case is most nearly in point, but is 
distinguishable in one important respect. In the latter case, the injured party 
dealt with an agent, while in the principal case petitioner negotiated the 
contract in person, but under an assumed name. 

The instant case seems to be the broadest application of the misrepre- 
sentation doctrine to date in Illinois. There was no showing that the 
contract was not fair. There was no allegation that petitioners were not 
financially responsible or that the purchase price was inadequate. It may be 
fairly inferred that the vendor probably would not knowingly have con- 
tracted to sell to a competitor of Kerr Company, and that the petitioners 
believed that 1f Adams’ true identity was made known to the officers of the 
lessee corporation this would prejudice any purchase by petitioners. Thus 
the contract was procured through a material misrepresentation. This, 
however, can not have been the reason which motivated the vendor’s at- 
tempted rescission. Defendants admit that neither of them knew Adams’ 
true identity until shortly before this cause was tried. 

The facts disclose two possible reasons for this action by the vendor. 
The subsequent purchasers offered a higher price for the premises than 
petitioners had agreed to pay, and, as stockholders of Kerr Company, they 
undoubtedly intended to continue the company’s long tenancy. ** Appar- 


* Cowan v. Curran, 216 UL. 598, 75 N.E. 322 (1905). 

“199 Wis. 903, 226 N.W. 950 (1929). See also, Miller v. Fulmer, 25 Pa. Super. Cr. 
106 (1904); White Tower Management Corp. v. Taglino, 302 Mass. 453, 19 N.E.2d 700 
1939 

*Lenman v. Jones, 222 US. 51, 32 Sup. Cr, 18 (1911), 

“61 Wash. 365, 112 Pac. 368 (1910), 

* Peauoners agreed to pay $11,000 for the property, The sale to the subsequent 
purchasers was for $12,000 consideration, 
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ently the defense now asserted is an afterthought, and it is doubtful if the 
vendor could successfully defend an action at law for damages. Therefore 
the instant decision seems to be authority for the proposition that a party 
to a contract may refuse to perform for reasons best known to himself and 
rely on any subsequently discovered inequitable conduct of the other party 
as a defense to an action for specific performance. 


This result does not seem objectionable. It requires merely that a party 
who seeks specific performance not be guilty of sharp practice in the 
transaction which he seeks to enforce. The particular facts of a case may 
require a higher standard of ethical conduct than business practice has 
prescribed for itself. When such business standards conflict with equitable 
principles, it is to be expected that they will not warrant favor in a court 
of equity. 

However, a factor not heretofore mentioned must be considered. Peti- 
tioners demanded a warranty deed, while the contract required only that 
good title be conveyed and did not specify the character of the deed. * The 
importance which the court attaches to this fact weakens the principal 
decision as authority for the proposition heretofore suggested. ** 


Georce K. Meuts 


WRONGFUL DEATH-—Disability of Wife to Sue Husband for Personal 
Tort Not Applicable. (Illinois) 


Defendant’s decedent shot his wife and then immediately killed himself. 
The wife survived the husband for a few minutes and plaintiff, as administra- 
tor of the deceased wife’s estate, brought a wrongful death action against 
the husband’s executor. The suit was for the benefit of the wife’s dependent 
daughter. Judgment was rendered for the defendant and affirmed by the 
appellate court. On appeal, held: Judgment reversed. The policy under- 
lying the common law immunity of the husband from suits for personal 
torts committed against the wife does not apply to suits for wrongful death. 
Welch v. Davis, 410 Ill. 130, 101 N.E.2d 547 (1951). 


At early common law neither the husband nor the wife could maintain 
an action against the other.’ This immunity was predicated upon the 
theory of identity of husband and wife under which the legal existence of 
the wife was said to have merged with that of the husband for the period of 


“409 Ill. 271, 276, 99 N.E.2d 116, 119 (1951). 

“See Campbell Soup Co, v. Wentz; Campbell Soup Co. v. Logiski, 172 F.2d 30 
(1948), Comment, [1949] Law Forum 523. The court denied specific performance of a 
contract for the sale of unique chattels holding that the agreement was an unconscionable 
bargain which a court of equity would not enforce. 

*Puosser, Torts 899 (ist ed, 1941); Morris, What Price Marriage, 28 Ins. L. }. 
912 (1946). 
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coverture.* In accord with this conception of unity a married woman was 
denied access to the courts unless her husband were joined for suits against 
third parties, and any recovery became the property of the husband. * 
However, the wife was allowed to sue in her own right for a divorce. ‘ 


With the advent of the Married Woman’s Acts, ° the wife was generally 
granted the right to maintain any type of action against third parties with- 
out joinder of the husband.* In addition, a married woman was usually 
allowed to litigate against her husband for the protection of her separate 
property, ’ but in the majority of jurisdictions the common law rule of im- 
munity for inter-marital torts prevailed.* Aside from the artificial theory 
of identity, the courts relied upon the assumption that domestic tranquility 
would best be promoted by retaining the disability.’ Other reasons ad- 
vanced in favor of the immunity were that to allow such inter-marital suits 
would flood the courts with baseless claims arising from the ordinary fric- 
tions of marriage, and that the parties would resort to collusive suits in the 
event an insurance company were to sustain the loss. *® It was also believed 
that resort to criminal and divorce courts afforded adequate remedy. '' 


The Illinois Married Woman's Act '? allows a married woman to sue 
and to be sued without joining her husband to the same extent as if she were 
unmarried, and expressly provides that the wife or husband may sue each 
other to protect their respective property. '’ Although the act would seem 
to remove nearly all of the common law disabilities attendant to married 
women, the early case of Main v. Main"* held that a wife could not main- 
tain an action for false imprisonment against her husband when the act 
occurred during coverture, even though the suit was brought after divorce. 


* Abbot v. Abbot, 67 Me. 304 (1877). 

* Prosser, Torts 898 (ist ed. 1941). 

* Ibid. 

‘Note that the extent to which the common law disability theory has been 
abrogated depends upon the emancipation statutes enacted by the various states. Morris, 
What Price Marriage, 28 Ins. L.J. 912 (1946). 

*See Note, 899 ALR. 118 (1934). 

* [bid. 

* [bid; Paosser, Torts 901 (Ist ed. 1941). 

* Thompson v. Thompson, 218 US. 611, 31 Sup. Cr. 111 (1910). 

“McCurdy. Torts Berween Persons in Domestic Relation, 43 Harv. L. Rev. 1030, 
1053 (1930). 

* Abbor v. Abbot, 67 Me. 304 (1877). 

* ius. Rev. Srar., c. 68, § 1 (1951). “That a married woman may in all cases, sue 
and be sued without joming her husband with her, to the same extent as if she were 
unmarried” 

*Id. § 10. “Should either the husband or the wife unlawfully obtain or retain 
possession or control of property belonging to the other, either before or after marriage, 
the owner of the property may maintain an action therefor, or for any right growing 
vut of the same in the same manner and to the same extent as if they were unmarried.” 

A wile may have action at law wo protect her property. Wiedorhold v, Wieder- 
hold, 305 Ul 429, 137 NE. 461 (1922) (conveyance set aside for fraud); Larrison v. 
Larrison, 91 LL App. 27 (3d Dist. 1881), 
“46 Il App. 106 (3d Dis, 1691). 
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Research fails to reveal other Illinois cases in point, but this single decision 
would seem to lend credibility to the belief that Illinois follows the common 
law theory as to personal torts. 


Under the hypothesis that Illinois does follow the disability theory, the 
mandate of the Wrongful Death Act ** poses a difficulty. The act provides 
that a suit for wrongful death may be brought whenever the “. . . act, neg- 
lect, or default is such as would, if death had not ensued, entitled the party 
injured to maintain an action and recover damages in respect thereof.” ** 
The appellate decision of the instant case seized upon the words of the 
statute, and reasoned that because the wife could not have maintained an 
action against her husband in her lifetime, her personal representative could 
not be afforded the right to sue after her decease.'’ This was a precise 
logical interpretation of the words of the statute, but the appellate court 
merely “threw in” a few of the time-worn arguments in favor of the 
husband-wife disability, and stood in awe of any limitation upon the 
immunity. '* 

The disability doctrine has been applied to wrongful death actions in 
jurisdictions with statutes similar to ours. ‘° But in the case of Kaczorowski 
v. Kalkosinski, ® the court allowed a suit by the wife’s personal representa- 
tive for the benefit of a surviving parent. The basis of this decision was 
that the rule of identity was outmoded, and that because the marital relation- 
ship was extinguished the reason for the disability was also non-existent. It 
is to be noted that the court felt that even though the wife was under a dis- 
ability in her lifetime, there was a wrongful act which was merely held in 
abevance until suit was brought by a third party. 


Whatever may be the merits of the grounds argued in defense of the 
husband-wife immunity relating to suits brought in the lifetime of the 
parties, they would seem to be untenable in suits for wrongful death. Not 
only is there an absence of possible collusion in the majority of cases, but 
the marital relationship is definitely dissolved for purposes of domestic 
felicity. Furthermore, the policy of the wrongful death action, which is an 


" fie. Rev. Star, c. 70, § 1 (1951). For cases dealing with statutory requirement 
see, Biddy v. Blue Bird Air Service, 374 Ill. 506, 30 N.E.2d 14 (1940); Mooney v. City 
of Chicago, 239 Ill. 414, 423, 88 N.E. 194, 196 (1909). “One condition upon which 
statutory liabilicy depends is that the deceased had a right of recovery for injuries at 
the time of his death. The cause of action is the wrongful act, neglect or default causing 
death and not merely death itself.” 

“Ino. Rev. Srar., c. 70, § 1 (1951). Italics added. 

“Welch v. Davis, 342 lll. App. 69, 95 N.E.2d 108 (3d Dist. 1950). 

“{d. at 77, 985 NE2d ac 112. An interesting criticism of the husband-wife im- 
munity is presented in McCurdy, Torts Between Persons in Domestic Relation, +3 Haav. 
L.. Rev. 1030 (1930). 

* Wilson v. Brown, Tex. Civ. App., 154 S.W. 522 (1912); Contra: Re Dolmage, 203 
lowa 231, 212 N.W. 553 (1927). 

“321 Pa. 43, 184 Adi. 663 (1930). The wrongful death statute was construed to re- 
quire that the wife would have had to have a m 20 of action in her lifetime in order 
to entitle her personal representative to sue after her decease. 
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entirely new action not recognized at common law,” is to compensate 
those dependent upon the services or support of the deceased person. The 
dependency of third parties is not altered merely because a person is slain 
by his or her spouse. Even conceding that grounds may exist for preventing 
inter-marital suits in the lifetime of the parties, these grounds have no ap- 
plication when death has severed the relationship. Adherence to a dogmatic 
rule of immunity should be frowned upon by the courts. 


As the courts have stated, the torts of the husband remain unlawful 
even though the remedy has been denied. ** Of course, it may be asserted 
that it is fruitless to say that the wife has been wronged if she is not afforded 
a remedy, but when considering the disability in the light of a cause of 
action for wrongful death we are no longer dealing with a suit by the wife. 

Disabilities are, primarily, impediments to a right of action which have 
been based upon some consideration superior to any claim of the injured 
party. In this instance the policy underlying the disability would be the 
promotion of the marital relationship. But when that relationship ceases, 
the policy supporting the disability vanishes. This point was brought out 
in the case of Robinson v. Robinson ** which held that the disability of a 
wife to maintain suit in her lifetime did not apply to a wrongful death action 
for the benefit of the remaining children. However, it has been held in the 
same jurisdiction that the estate of the wife was precluded from a wrongful 
death action when the result of a recovery would be solely for the benefit 
of the husband who committed the wrongful act. ** 


If injuries are to be tolerated without remedy in the interest of society, 
the purpose behind the denial of the remedy should be carefully con- 
sidered, and the remedy denied only when the purpose will be served 
thereby. Cessante ratione legis cessat et ipsa lex. While not in accord 
with a literal interpretation of the Wrongful Death Act, the instant case 
reaches a conclusion which common sense applauds. 


Natuan E. HumMBrRECHT 


™ Hyba v. Horneman, 302 Ill. App. 143, 23 N.E.2d 564 (2d Dist. 1939); O’Donnel 
v. Healy, 134 Ill. App. 187 (1st Dist. 1907). 

* Kaczorowski v. Kalkosinski, 321 Pa. 438, 445, 184 Atl. 663, 666 (1936). 

* 188 Ky. 49, 220 S.W. 1074 (1920). 

*Dishon v. Dishon, 187 Ky. 497, 219 S.W. 794 (1920). 
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